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13:00-13:30 Registration

13:30-13:50 Opening Ceremony

. President,
0pen|ng Remarks Cheon, Kwang Seok Constitutional Research Institute
Congratulatory President,
Remarks Park, Han-Chul Constitutional Court of Korea

Session 1 Moderator Lee, Jong Soo Professor, Yonsei University

Social Equality in Australia : the Constitution that Time Forgot

Speaker Amelia Simpson Professor,
13:50-14:40 Australian National University, Australia
i R h
Discussant Oue, Hwon esearch Judge,

Constitutional Court of Korea

Social Equality in the German Judicial System
(Soziale Gleichheit in der deutschen Rechtsordnung)

14:40-15:30 . Professor, Director, Max Planck Ingtitute for Social
Speaker Ulrich Becker Low and Sodidl Policy, Germeny
Discussant Kong, Jinseong Professor,

Constitutional Research Institute

Session 2 Moderator Kim, Bok-gi Professor, Seoul National University

Social Equality and Constitution - From the Japanese Constitutional Law Perspective
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15:50-16:40 ; Professor,
Speaker Takeshi Ogata Doshisha University, Japan
Discussant Jung, Younghoon Senior Research Officer,

Constitutional Research Institute

Constitution and Social Equality in Korea : Current State and Legal Issues

16:40-17:30 Speaker Kim, Jongcheol Professor, Yonsei University

Discussant Cha, Jina Professor, Korea University

18:00-18:10 Closing Ceremony







SESSION 1

Presentation 1

Social Equality in Australia : the
Constitution that Time Forgot

Amelia Simpson

Professor, Australian National University, Australia






S0l AlBIE HS
AlZto] Qloftz! i

Amelia Simpson

sxIcHslm 14

AlS|™ ™S gl SF s 9| 2| (Constitutional Framework)
Ale|A "WSo| o siiAoll 0jXl= Hek

. ‘S1H0f| &=5F=(Quasi — Constitutional)’ ES2k= S1El Aizt






SIMIH IO 19l X|58] ZA|GHASAIZX|
The 5t International Symposium of the Constitutional Research Institute

B50] #y] WAL 71E A o] F7h5e] # AAel @ 7 Fol7t Ik, £ B WAl )
B O ShEe) o] A0 B s gl o] Ael oju TR Mo 1
A ek gk, ofis Al B e Afele] el sel vk Aslel A=A e sl
ofulshiz L& opch, B HEES )% 2wl o] elol Mol 7] shAIRt, AE)H W) 77t £
o Ao 9Le-S AT Aolth, A, B AW wo] gl AeolA L84 BET 2 484
7417k o)A AAE o] that Bl AS AT,

w5 SlolA) AelA 5] kel sl Boluw sjgele Asla BEo] 3 Alsle] F4le] el
FA| ek 9 A T THs Aol St ol ojAlH o A aE T 9T Fast AXAEE &
2121 5 7]3|(Fair Go)’ Byt o2t +7]8)0] W olehs 550] Aot ofu]x]o] Almgl WAtolct, 3}
Ak 5 e AbgolA] ol AFE)H 5 o] ko] o B 7lofsta QLA S Bolri ofo] ths] Bt
T8 thex) 28 7R Ao] Atk ThE e St SRl A9 Hanide] A3 0% A5 B 7
OISR SIS U AT G WL S FUSL ol A2l fief, A 18 2],

S50] T A A D5 W8S Beherl slol Uik Bkl 242 R i,

o

529 ZEe B Ale) wo] Y uolw, ST 37 A8 BE - HEFol} TRzt
2 B —o] MAT S5 Ytk 218 HolZeh IHd A8)x BE nae 55 Oﬂ o1 &40k
g

o ol BRolA A5 BEAS 2ot
g FAoR HEE 55 olalmiE b
Ul ol 22 £ YH o] AY §lit B Ao
1710 F55] A3 HolA Eahgie.

2 2hashe Aol A AR5 X 4o] HiA) (Depoliticizing, 2%
LM EFA] A2 BN 22
=% AHelo] WS BARSa O ge
o, 2 ® W 7k ol Ak T
o] 50} 2re et k4 X BatollA] o]t A2k
Jﬁo 7HEo] Fotk g ARk wa s Al ol

A Aol disiA =5 RS9
=

N
&
b
o
_|>i
<

Sxom A5
§_ =

2o
N

HE
o [

:‘?:
rO

SN
30 4
o
=
=)
}op

X
o
N
s
o

)
"
flo
[
w
1o
ro
o
o
ot
H
ol
)
N
1o
ot
E
2~
o
2
o
]
i
i
of
S~

S~
>
toh
iy
o,
ol
=2
)
%
o

o

QL

Kl

[

= W

B
i
N
52
fr
<t
[
ich
o
©
=
i}
£
N
R
B~
o
i
™
r

flo
é

pacy
o
)
o
il
o
i
ol
ol
N
4o
(o o
R
N
N
N
o
rE
flo
fot
o
ot

| . 23| A2lX EB3S2l o FA

SF7F oA ARRlH Be HEE BIFSeA 7Ieshr ol A, AL ST 800l Foishe ¢
UE ges] & 287 oIk ‘ARe]A o] ofujel 2ol iste] 3= AdEet w3l oln] EAS
7] e, A7 1 T8k 2ol dish =l A& AleshAls AR, 259 Ael4 BEo
@ o] tiet xAke) i HrHE AWk A% oA HoE AlSsln. o A =

13



Constitutional Court of Korea
"ﬁ" Constitutional Research Institute

B30 AFNEG 91T A BF HRo| /|5 FH R Yo
5 o

= .

o} BHET B WA QUi 9 U3 Akl thste] AA AR Al v A St

AL Q) Pl A HOPS 1, EFE mEAE I3 O] HAYTS WA o] By
S O R AR AEEE BA AT A 4FH R ATAYT, BT wRl G B
AT B A FFAL WHAYT, B3 HATII AE DS A Aol wA spok FRwS
B3 o o] AxolFol AUk 1 4 shlaE AL Ba FAMY AL B
A9

. 5 AEA=E(Living Wage)'2 581 715:2] “2 3t ¢reet(Modest Comfort)’ & 2Hi317]
el A E A2 FFHPA R HAUTS AAshe Ae2 S0l A= o] L, A2k 2ol
=1

FEa FABEL A ol 2okl B Rt A 1] =7 e ) Blal )
o

2 v 50) HAYTL o5 AHAFE W mEASA A 0T o e AR BAS)H
T gIck, ThAl B U B|I R TS S7bS Hlme) Beke u), 0] BA QbAwe o
AEO 2 AEE 42 FAH P, PPHOE 2GH NS etk AT 4 A W g e el
O B oloRE WA, A4, ) W Ao} 55 Fo] AgH o] g, s Fol ther FH A
3o Au oz P4 A4 U] Bt TYoE BPeka BA Hele] AUH 0T ZofET, 4
F 7o) 7l A v A BIFEo] OECDBTS 48l5H: 4202 Z7hich9 54 70| =g
S5 A7, Aokl 371 A W AL 7Hgo] B3] DABHE HIEOR oI5 1E WS 7HsAo]

1) David Miller, ‘Equality and Justice’, (1997) 10 Ratio 222 ; Hugh Collins, ‘Discrimination, Equality and Social Inclusion’
(2003) 66 Modern Law Review 16 ; Sandra Fredman, ‘Europe with a Social Face : Equality and Social Rights in the
European Union’ (2001) 22 Industrial Law Journal 1467 ; Carina Fourie, ‘What is Social Equality? An Analysis of Status
Equality as a Strongly Egalitarian Ideal’ (2012) 18 Res Publica 107 ; Vriend v Alberta [1998] SCR 493 ; Government of the
Republic of South Africa v Grootboom 2000 (11) BCLR 1169 (CC) 1175,

2) Ex parte H.V. McKay (1907) 2 CAR 1(Harvester Case).

3) Australian Council of Social Service, Poverty in Australia Report : 2016, ACOSS, Sydney, 2016,

(http : //www,acoss,org. au/wp — content/uploads/2016/10/Poverty —in — Australia — 2016, pdf)

4) Roger Wilkins, The Household, Income and Labour Dynamics in Australia Survey : Selected Findings from Waves 1 to 14

(‘HILDA Report’), Melbourne Institute of Applied Economic and Social Research, University of Melbourne, 2016, Ch 8.
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(http : //www.melbourneinstitute. com/downloads/hilda/Stat_Report/statreport 2016, pdf)

5) A7 A ZH (World Economic Forum), The Global Gender Gap Report 2015, 10th¥, Geneva, 2015, 90—91.
6) Bankwest Curtin Economics Centre and Workplace Gender Equality Agency, Gender Equity Insights 2016 : Inside Australia’s

Gender Pay Gap, Research Report : WGEA Gender Equity Series, Sydney 2016,

(https : //www.wgea.gov.au/sites/default/files/BCEC_ WGEA Gender Pay Equity Insights 2016 Report.pdf) ; Workplace
Gender Equality Agency, Gender Workplace Statistics at a Glance, WGEA Fact Sheet series, Sydney 2016,

(https : //www, wgea,gov.au/sites/default/files/Stats at_a_Glance, pdf)

7) AAIE /N 7]5H(OECD), Sickness, Disability and Work —Breaking the Barriers : a synthesis of findings across OECD

countries, Paris, 2010,

8) Productivity Commission, Disability Care and Support, Productivity Commission Inquiry Report no 54, 20114 7€ 314,

9)

Canberra,

Az, o& £9], ‘Disability scheme deserves all our support’, Editorial, The Age, 2016 7% 24 ; Harriet Tatham,
‘Indifference towards NDIS concerns north Queensland disability provider’, ABC News Online, 2016 99 26% ; Sue
O’Reilly, ‘How the disability sector is being uberised’, The Australian Financial Review, 2016 109 6% ; Michael Owen,
‘Adelaide mum tells of the nightmare of NDIS system chaos’, The Australian, 2016 99 16¥ ; Nicholas Stuart, ‘Who’s
paying for the NDIS? Crucial details bedevil roll —out’, Sydney Morning Herald, 2015¥ 8925% ; Professor Simon Darcy,
‘Stop, go back, the NDIS board shake—up is going the wrong way’, www, theconversation,com,au,2015d7431.
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10) The United Nations Human Rights Council, Report of the Working Group on the Universal Periodic Review : Australia,
A/HRC/31/14, 2016¥ 1€ 13¥ ; The United Nations Committee on the Elimination of Racial Discrimination, Findings on
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25) Andrew Lynch, ‘Dissent : The Rewards and Risks of Judicial Disagreement in the High Court of Australia’ (2003) 27

Melbourne University Law Review 724,

26) Michael Coper and George Williams (eds), Justice Lionel Murphy : Influential or Merely Prescient? (Federation Press, 199

7) ; James Stellios, Zines’s The High Court and the Constitution, 6th edition (Federation Press, 2015), 632—4.

27) o9& 9], Newcrest Mining (WA) Pty Ltd v Commonwealth (1997) 190 CLR 513 &%,
28) Andrew Lynch, ‘Taking Delight in Being Contrary, Worried About Being a Loner or Simply Indifferent : How do Judges

Really Feel about Dissent?’ (2004) 32 Federal Law Review 311,

29) s 51(xxvi),
30) Kartinyeri v Minister for Aboriginal and Torres Strait Islander Affairs (1998) 195 CLR 337,
31) Western Australia v Commonwealth (9549 )W 44 (1995) 183 CLR 373 ; Kartinyeri v Minister for Aboriginal and
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32) Kruger v Commonwealth (1997) 190 CLR 1, 107,

33) Commonwealth v ACT (the Marriage Equality Case) [2013] HCA 55,

34) Ibid at [14] (French CJ, Hayne, Crennan, Kiefel, Bell and Keane t3h)
35) Ibid at [37].
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‘The Principle of Legality as Clear Statement Rule : Significance and Problems’ (2014) 36 Sydney Law Review 413, For a
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39) ol EFR|H 1975 (Cth), s 18C.

40) Dominique Allen, ‘Reducing the Burden of Proving Discrimination in Australia’ (2009) 31 Sydney Law Review 579 ; Beth
Gaze, ‘The Sex Discrimination Act After Twenty Years : Achievements, Disappointments, Disillusionment and Alternatives
(2004) 27 University of New South Wales Law Journal 914 ; Loretta de Plevitz, ‘The Briginshaw “Standard of Proof” in Anti
—discrimination law : “Pointing with a Wavering Finger™ (2003) 27 Melbourne University Law Review 308 ; Margaret
Thornton, ‘Equivocations of Conciliation : the Resolution of Discrimination Complaints in Australia’ (1989) 52 Modern Law
Review 733.
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Committee on Human Rights, Guidance Note 1 (2012 99).
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Herald, 20163 109 164,
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Australia’s constitutional order stands apart from those of other liberal democracies, It fails to
protect, in any comprehensive way, the individual rights that are typically safeguarded by the
constitutions of otherwise comparable nations, That is not to suggest that those rights—
including social equality —are unrecognised in Australian law or society. This paper will explain
that the value of social equality does find expression within Australian law, albeit in mostly non
—constitutional settings, Australia provides, in fact, an interesting case study in what happens
to a societal value such as social equality —how it might manifest—in the absence of any
constitutional guarantee,

If you were to ask an Australian about the significance of social equality, he or she would likely
tell you, quite proudly, that it is a value lying at the very heart of Australian society. It is an idea
that is captured in the ritually repeated demand for a ‘fair go’ —a political and social slogan that
carries great weight—as well as in the Australian self —image as a ‘land of opportunity’.
However, if you asked the same Australian how the law contributes to securing social equality,
he or she would likely be uncertain, While citizens of many other countries would have some
sense that their highest courts are active in giving meaning to the value of social equality,
Australians do not have this sense, for good reason. The Australian constitutional order gives
only a minor role to courts and judges in defining the content of social equality. Rather, that
content is largely defined by the legislative and executive branches of government.

The Australian experience shows that a certain type of social equality —one with an
egalitarian, utilitarian flavour —can thrive in the absence of formal constitutional guarantees,
Such a model of social equality can be sustained by an environment of extreme majoritarian
democracy, as exists in Australia, However, to the extent that the concept of social equality
anticipates protection of minority groups having little political power, the Australian model is a
failure., In Australia, the numerically strong and organised groups demanding social equality
rights —workers, and in more recent times perhaps also women —have extracted the most
extensive protections from our democratically elected legislatures. Meanwhile, more
marginalised groups which have less political clout —including Indigenous peoples, immigrants,
and the disabled —have been much less successful in working legal and political levers to secure
their human rights.

It is likely that this under — protection of marginalised groups will persist in Australia, unless
and until there is some significant depoliticising of the task of defining and securing social
equality. One way in which this might happen is for amendments to be made to the text of the
Australian Constitution, to guarantee certain individual rights and to confer upon the judiciary
the leading role in articulating the substance of those rights., This proposal has been discussed

at length in recent years but, perhaps predictably in a strongly majoritarian political culture such
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as Australia’s, has struggled to achieve a critical mass of support. Improving awareness in

Australia of how other democracies protect vulnerable minorities, and the pivotal role that

constitutional guarantees often play in securing advances in social equality, might be a first step

towards change for the better,

. The Current State of Social Equality in Australia

Before proceeding to describe how Australia measures against the goal of social equality, I
should make clear the meaning that I will attach to that term. There is an impressive body
of literature debating the meaning and nature of ‘social equality’ and I will not be
attempting to contribute to that important work here, I ought, though, provide a working
definition to guide my own observations and evaluations in the Australian context, As there
is no generalised principle of equality spelled out in Australia’s constitutional document,
there is no home — grown statement to use as a starting point, I have, instead, taken as my
reference points the global philosophical debate on this subject together with relevant
decisions in international and national courts, On this basis, I will use the term ‘social
equality’ broadly, to encompass concerns for the social inclusion of —and respect for —all
persons, for the universal availability of various opportunities, and also for some degree of
basic material provision, 1)

With this understanding, Australia’s record on securing social equality for its people is, at
best, mixed, While Australia might once have enjoyed a reputation as progressive on at least
some measures of social equality, few Australians —aside from politicians, perhaps—would
make that claim now, I will in this section explore the current state of social equality from
the perspectives of some (though not all) of the social groups with a particular interest in
equality measures : workers, those unable to work or to find work, women, people with
disabilities or ailing health, Indigenous peoples and new migrants. These foci have been
selected merely to provide a snapshot, not an exhaustive list of groups vulnerable in the face
of unequal treatment in Australia,

From an historical perspective, Australia has been quite successful in ensuring a decent
minimum wage for workers and in providing a functioning welfare safety net extending to

most people, The trade union movement in Australia has always been strong and politically

1) David Miller, ‘Equality and Justice’, (1997) 10 Ratio 222 ; Hugh Collins, ‘Discrimination, Equality and Social Inclusion’

(2003) 66 Modern Law Review 16 ; Sandra Fredman, ‘Europe with a Social Face : Equality and Social Rights in the

European Union’ (2001) 22 Industrial Law Journal 1467 ; Carina Fourie, ‘What is Social Equality? An Analysis of Status
Equality as a Strongly Egalitarian Ideal’ (2012) 18 Res Publica 107 ; Vriend v Alberta [1998] SCR 493 ; Government of the
Republic of South Africa v Grootboom 2000 (11) BCLR 1169 (CC) 1175,
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influential, Soon after the establishment of Australia as an independent nation, a generous
minimum wage was established by force of national law, This ‘living wage’, formulated by an
Arbitration Court judge in the celebrated Harvester decision, was calibrated to secure
‘modest comfort’ for a family of five 2 The tradition of centralised minimum wage fixing has
been preserved in Australia and, although not as generous as it once was, it still secures a
better living standard for Australia’s lowest paid workers when compared with some other
wealthy liberal democracies, In comparison, again, with some ‘comparable’ democracies, the
welfare safety net in Australia has historically been maintained at adequate levels and has
enjoyed stable bipartisan support. Such provisions as universal health care and medicines,
unemployment benefits, and old age and disability pensions have been in place for many
decades and radical reform in these areas has generally been politically untenable,
Nevertheless, a gradual erosion of benefits and tightening of eligibility requirements has
contributed to increasing rates of poverty, which are above the OECD average.? Longitudinal
studies show that Indigenous Australians, the disabled, the long—term unemployed, and
single parent households are especially likely to suffer entrenched poverty.4

Gender equality is an area in which many Australians would regard their country as a
pioneer, That reputation might have been deserved a century ago, when Australia was
indeed a world leader in extending democratic participation to women, However, gender
equity is harder to present as a source of national pride today, given that Australia now
occupies 36th place in the World Economic Forum’s Global Gender Gap rankings. Although
in education the gender gap has been fully closed, progress has been much slower towards
the goals of gender parity in wages and in labour force participation,®) Women’s political
empowerment is suggested by the current WEF data to be weak in Australia, despite its
proud beginnings. This is disappointing, particularly when one considers that as recently as
10 years ago Australia ranked much higher across almost all categories of WEF data,

In providing support and recognition for disabled people, Australia can again claim to have

2) Ex parte H.V. McKay(1907) 2 CAR 1(Harvester Case).

3) Australian Council of Social Service, Poverty in Australia Report : 2016, ACOSS, Sydney, 2016,
(http://www.acoss. org. au/wp — content/uploads/2016/10/Poverty — in — Australia — 2016, pdf)

4) Roger Wilkins, The Household, Income and Labour Dynamics in Australia Survey : Selected Findings from Waves 1 to 14
(‘HILDA Report’), Melbourne Institute of Applied Economic and Social Research, University of Melbourne, 2016, Ch 8,
(http://www, melbourneinstitute, com/downloads/hilda/Stat_Report/statreport 2016, pdf)

5) World Economic Forum, The Global Gender Gap Report 2015, 10thedition,Geneva,2015,90—91.

6) Bankwest Curtin Economics Centre and Workplace Gender Equality Agency, Gender Equity Insights 2016 : Inside Australia’s
Gender Pay Gap, Research Report : WGEA Gender Equity Series, Sydney 2016,

(https://www.wgea.gov, au/sites/default/files/BCEC_WGEA Gender Pay Equity Insights 2016 Report.pdf) ; Workplace
Gender Equality Agency, Gender Workplace Statistics at a Glance, WGEA Fact Sheet series, Sydney 2016,
(https://www,.wgea.gov.au/sites/default/files/Stats_at_a Glance. pdf)
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been a policy leader. A national invalid pension entitlement was introduced in 1908, giving
a measure of social status and independence to the disabled. However, once again
Australia’s admirable beginnings have not set the policy tone for contemporary times, By
2010 Australia had fallen to the bottom of the OECD rankings on several wellbeing measures
applied to disabled people.” The Australian Government’s own respected Productivity
Commission declared that the disability support system at that time was ‘underfunded,
unfair, fragmented and inefficient’ and recommended that the system needed a root and
branch overhaul 8 The bipartisan policy response to this, a new National Disability
Insurance Scheme, has so far been dogged by controversy and concerns about its
affordability, such that It has not yet secured widespread public support.?)

Finally, and perhaps most importantly of all, there are those disadvantaged groups who have
had the greatest difficulty in garnering the attention and concern of mainstream Australia,
This includes, especially, Indigenous Peoples and recent immigrants, Australia’s efforts to
secure for these vulnerable groups a decent measure of social equality have been minimal,
These groups have been, at best, neglected and, at worst, actively victimised right from the
nation’s beginnings through to the present day. Indigenous disadvantage is a subject to
which I will return later in this paper, as it is intertwined with issues of constitutional law,
Here, it is enough to note that Australia’s treatment of its Indigenous Peoples —both in the
active sense and also in terms of passive neglect —is an ongoing source of frustration and
despair for them, It is also a source of shame for many other Australians of good will and it
has attracted criticism from international observers, both public and private, 10)
Immigrants are another group within Australian society who have had to struggle for
acceptance and hence for social equality rights. A related, and even more disadvantaged,
demographic group are those attempting undocumented migration to Australia, Many such

people, including many children, have been detained in horrendous conditions for long

7) Organisation for Economic Co—operation and Development, Sickness, Disability and Work —Breaking the Barriers : a
synthesis of findings across OECD countries, Paris, 2010,

8) Productivity Commission, Disability Care and Support, Productivity Commission Inquiry Report no 54, 31 July 2011,
Canberra,

9) See, eg, ‘Disability scheme deserves all our support’, Editorial, The Age, 24 July 2016 ; Harriet Tatham, ‘Indifference
towards NDIS concerns north Queensland disability provider’, ABC News Online, 26 September 2016 ; Sue O’Reilly, ‘How
the disability sector is being uberised’, The Australian Financial Review, 6 October 2016 ; Michael Owen, ‘Adelaide mum
tells of the nightmare of NDIS system chaos’, The Australian, 16 September 2016 ; Nicholas Stuart, “Who’s paying for the
NDIS? Crucial details bedevil roll —out’, Sydney Morning Herald, 25 August 2015 ; Professor Simon Darcy, ‘Stop, go back,
the NDIS board shake —up is going the wrong way’, www, theconversation,com,au, 31 July 2015,

10) The United Nations Human Rights Council, Report of the Working Group on the Universal Periodic Review : Australia,
A/HRC/31/14, 13 January 2016 ; The United Nations Committee on the Elimination of Racial Discrimination, Findings on
the Native Title Amendment Act 1998 (Cth), UN Doc ERD/C/54/Misc.40/Rev.2 (18 March 1999) ; Sarah Pritchard (ed),
Indigenous Peoples, the United Nations and Human Rights, 1998,
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periods of time. For those who succeed in gaining admission to Australian society (and
equally for Indigenous peoples and members of any other racial or ethnic minority) there is
national legislation prohibiting racial discrimination in areas such as employment, housing,
access to public facilities and the provision of all goods and services,11) This legislation will
be revisited in discussion to follow,

In summary, then, the acknowledgement of social equality in Australia has a distinctly
majoritarian flavour, Governments have always pandered to the interests and opinions of
the mainstream, and so it is unsurprising that, with few exceptions, law and policy reflect
the principle of social equality only where that is convenient for, or acceptable to, those
majorities, Equality in the franchise has translated into sustained support for centralised
wage —fixing, progressive income taxation, universal health cover, quality public education,
generous support for university study, and pensions and other benefits —all things that are
agreeable to ‘the average person’., On the other hand, minorities who are unpopular or
inexpert at manipulating the political system have seen little progress towards other
dimensions of social equality that are of special importance to them, such as status,
recognition, and respect, Australian constitutional law is, in its nature and content,
absolutely central to explaining this lopsided approach to social equality. The rest of this

paper will explore this relationship,

II. Social Equality and Australia’s Constitutional Framework

Australia’s written Constitution does not contain a broad, general guarantee of equality. In
this respect it is highly unusual — perhaps unique —among liberal democratic constitutions,
To understand how this situation arose, one needs to have some appreciation of Australia’s
constitutional beginnings and heritage. There were Indigenous Peoples, with their own
systems of law, living on the land now called Australia long before the arrival of British
colonisers, Nevertheless, the British infamously declared Australia ‘terra nullius’ —an empty
land —and the legal and constitutional principles that they imported during the colonial
period continue to underpin the modern Australian legal system, The British system of
government is perhaps best known for its central tenet of ‘parliamentary supremacy’ —a
commitment to maintaining a legislature with unlimited power, Underlying this philosophy
of government is a belief that democratic institutions (not appointed ones, like the judiciary)

are best placed to ensure peace and prosperity. At the time when independence for Australia

11) Racial Discrimination Act 1975 (Cth).
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was being discussed and then negotiated, this idea of strong legislatures as the foundation
of utilitarian social good was at its zenith,12)

When it came time to write a new Constitution for an independent Australian nation, those
leading this process did give ample consideration, as well, to the very different United States
constitutional model,13) But the attention was primarily upon the mechanics of the federal
mode of government, which the Australians adopted as a framework for their own
foundational document, Australia was created as, and remains, a federation of six former
British colonies, each of which became a State within the new federal model of government,
The other prominent feature of the US Constitution —its Bill of Rights —was given much less
attention in Australia, Even while there were a small few among the drafting group who
were attracted to the idea of empowering a judiciary to protect enumerated individual rights,
a majority were not enthusiastic about this option, In fact, many were scathing of the United
States Constitution’s Bill of Rights, seeing it as the product of an uncivilised and misguided
lack of trust in legislatures and the democratic process.

As a result of this prevailing sentiment among the drafting group —and, pragmatically, the
need for the UK Parliament to approve the final draft —the Australian Constitution was born
with a primary focus on carving up power between State and national governments, and
with scant mention of the position of individuals, The document was, and remains, a
compact made between political units, rather than any sort of pact between citizens and
government, Individuals are given precious few guarantees in Australia’s Constitution, and
almost all of these arise secondarily to some federal —structural objective, For instance,
while there is a provision of the Constitution guaranteeing that citizens ‘resident in any
State, shall not be subject be subject in any other State to any disability or discrimination’,
this provision was included to discourage parochial policies that would undermine a sense of
national unity ; that it protects individuals, in some limited situations, is merely a collateral
consequence, 4 Nowhere in the Constitution are individuals protected against
discrimination within their home State.

The Australian Constitution contains a small scattering of other provisions which provide
some limited protection for certain rights of individuals., Prominent among these are a

guarantee of trial by jury, a protection for religious freedom, and a right to compensation

12) A V Dicey, Law of the Constitution, 10thed, 1959 ; GeorgeWInterton, ‘TheBritishGrundnorm : ParliamentarySupremacyRe
—examined’(1976)92Law Quarterly Review 591,

13) Harrison Moore, The Constitution of the Commonwealth of Australia, 2nded, 1910,

14) Amelia Simpson, ‘The (Limited) Significance of the Individual in Section 117 State Residence Discrimination’ (2008) 32
Melbourne University Law Review 639,
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when property is compulsorily acquired.1®) Each of these, however, has been construed
narrowly so that only individuals in very particular sets of circumstances are able to benefit,
This is in keeping with the prevailing sentiment at the time when the Constitution was
drafted and enacted into law —that is, the view that a democratically elected legislature in a
civilised polity should be trusted to protect the rights of individuals, it being unnecessary,
and an insult to the integrity of the legislature, to give the judiciary supervisory powers,

There have been only a handful of amendments made to the text of Australia’s Constitution
since it came into being, The process for securing such amendments is cumbersome and,
many would say, structurally weighted against change in that it requires an improbable
‘double majority’ at a popular referendum —a majority of votes nationwide in addition to
majorities within at least four of the six States. of note here, three of these rare formal
amendments have been carried over the line upon promises of strengthened social equality.
In 1946, the Australian people voted to amend the Constitution to grant the national

legislature a new law —making power with respect to :

s 51(xxiiiA) : ‘maternity allowances, widows’ pensions, child endowment, unemployment,
pharmaceutical, sickness and hospital benefits, medical and dental services ---

benefits to students and family allowances ; ’

In today’s terms we would probably call this a ‘middle class welfare’ power and this perhaps
explains why it was ushered in on a wave of strong public support.

The other textual amendments that was seemingly motivated by a spirit of social equality
were endorsed in 1967, Prior to that point in time, the Constitution explicitly mentioned
Australia’s Indigenous Peoples in two places : firstly, it forbade their inclusion in collected
population statistics and, secondly, it precluded the national Parliament from making
special laws directed to these Peoples.16) In 1967 these two provisions were erased, and the
public debate at the time confirms that these reforms were sold as promising improvements
in the social equality of Indigenous Peoples. That is certainly how they are regarded by
Indigenous Australians themselves,

So, despite unpromising beginnings, the value of social equality has managed to gain some
small foothold in the text of Australia’s Constitution. Yet it is hard to avoid the conclusion
that these are anomalies, Considered more broadly and against a modern standard of social

equality, the Australian constitutional document is a disappointment ; allowing all social

15) Constitution ss 80, 116, 51(xxxi),
16) Constitution ss 51(xxvi), 127.
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disagreements to be mediated through the forum of majoritarian politics is not, by modern
standards, a sensible strategy for maximising social equality. As mentioned at the outset,
the contemporary philosophical consensus on social equality sees it as a concept having
much wider implications than merely those of distributive justice, which majoritarian
democracy might at least be able to comprehend. Rather, social equality is these days seen
to have implications for status : to require basic respect for and recognition of diverse
perspectives and needs ; to be uncomfortable with entrenched privilege and domination,1?)
On these broader indicia of social equality, Australia’s Constitution is an abject failure,
This is perhaps most apparent in the Constitution’s current position on Australia’s
Indigenous Peoples, Far from being woven into the fabric of the national compact, and
acknowledged for their special connection to the land and rich cultural traditions,
Indigenous Peoples are currently not mentioned at all, While the repeal in 1967 of those two
discriminatory provisions, mentioned above, was motivated by a desire for more inclusive
treatment of Indigenous Peoples, the tragic irony was that they were erased from the
document entirely, Debate about whether this is a satisfactory state of affairs has continued
for many years, and only very recently has momentum for change seemed to gather some
speed. The political campaign for indigenous constitutional recognition will be returned to
later in this paper,

In sum, to the extent that social equality can be realised through the harnessing of
majoritarian political will —as perhaps it could be in the pursuit of at least some conceptions
of distributive justice — Australia’s Constitution could be seen as conducive to its flourishing.
Australia’s early and continued success in securing a reasonable minimum wage for workers
offers one example of how the Australian constitutional model has protected and advanced
this dimension of the value of social equality. On the other hand, insofar as social equality
is also concerned with non —distributive goals relating to status—like respect, recognition
and non —domination —the Australian constitutional model has been much less conducive,
Here, the most that might be said for the Australian model is that it did not prevent the
enactment of comprehensive anti —discrimination legislation, But on other key measures of
the ‘status’ dimension of social equality —in particular, for Australia’s Indigenous peoples,
new migrants and unpopular religious minorities —the constitutional schema offers no

foothold,

17) Above n 1.
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lll. The Influence of Social Equality upon Constitutional Interpretation

In light of the prominent placement of explicit equality guarantees in other constitutional
systems, and how important these express protections have proven to be in the advancement
of social equality, it was inevitable that litigants before the Australian High Court would
urge it to discover a similar protection written between the lines of its Constitution, There
have indeed been regular calls for the Australia’s highest judges to ‘correct’ perceived
deficiencies in our constitutional document by employing creative, implication —based
reasoning. Over several decades, a number of senior figures within the Australian academy
—joined by some judges and other public figures—have openly debated the merits of
employing implication —based reasoning to rectify the absence of explicit textual protections
for rights, including equality rights,18)

Yet in two test cases brought during the 1990s—Leeth v Commonwealthl9 and Kruger v
Commonwealth?0) —the High Court of Australia refused, decisively, to find that the
Constitution contains an implicit broad guarantee of equality for individuals, Even whilst the
Court has in recent decades been prepared to deduce other implied limitations upon
legislative power —most prominently a guarantee of political equality and secondary to that
a limited free speech protection —the suggestion of a broader equality principle was seen by
decisive majorities as going too far.2D) In short, a majority of the Court said that such an
implied guarantee of equality would necessarily and dramatically increase the power of the
judiciary to set policy priorities. In doing so, they insisted, it would be fundamentally
inconsistent with the founding values of the Australian Constitution. The only legitimate
means of making such a sweeping change to Australia’s constitutional foundations was said
to be the mechanism of formal textual amendment, It is worth noting that, even while
rejecting the broad general principle of equality, in Leeth and Kruger, some judges did
discuss the possibility that a much narrower protection for equality might be secured via
implication —based reasoning —a notion of ‘equal justice’ before the Courts, or something

similar.22) This alternative was acknowledged to be strictly procedural in nature and not

18) Leslie Zines, ‘A Judicially Created Bill of Rights’ (1994) 16 Sydney Law Review 166; Geoffrey Lindell, ‘Recent
Developments in the Judicial Interpretation of the Australian Constitution’ in Lindell (ed) Future Directions in Australian
Constitutional Law (Federation Press; 1994); Cheryl Saunders, ‘Concepts of Equality in the Constitution’ in Lindell (ed),
as above,

19) (1992) 174 CLR 455,

20) (1997) 190 CLR 1.

21) Amelia Simpson, ‘Treachery or Heroism? The Judgment of Justices Deane and Toohey in Leeth v Commonwealth’ in
Andrew Lynch (ed) Great Australian Dissents (Cambridge University Press : 2016).

22) Leeth v Commonwealth (1992) 174 CLR 455, 475, 480 (Brennan J), 501 —2 (Gaudron J); Kruger v Commonwealth (1997)
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concerned at all with substantive notions of equality —hence its contribution to securing
social equality could only be minimal at best,

It would of course still be possible for the value of social equality, even while not accepted as
a free—standing implied right, to have some more subtle and indirect influence upon the
interpretation of the Australian Constitution. While such influence has indeed occurred in
Australia, it has been confined to the margins, As outlined earlier, social equality was not
among the values that shaped Australia’s constitutional document at the time of the nation’s
birth, To the extent, then, that Australian judges are inclined to take history as their
interpretative starting point, the value of social equality has had little opportunity to impact
the development of constitutional principle, And indeed the High Court has, over many
decades, tended to attach great importance to historical understandings and motivations,
Yet there have also been occasions —less frequently —when other sources of inspiration have
been influential in resolving disputes about constitutional meaning, These others sources of
interpretative guidance have included, firstly, contemporary social values and, secondly,
international and comparative law,

Sometimes, historically informed interpretations seem to align nicely with contemporary
social values or with themes deriving from international and comparative law, More often
than not, however, history points to different conclusions about the meaning of
constitutional rules than do the alternative modern touchstones, so that the Court must elect
between competing interpretations. There are endless examples of this kind of clash of
interpretative vision, including many in constitutional cases that have raised social equality
issues. Two earlier mentioned cases in which an implied principle of equality was
contemplated and rejected —Leeth and Kruger —both revolved around this very clash of
interpretative philosophies. In those cases, and in many others, the kinds of interpretative
strategies that might favour the advancement of social equality —that is, ready recourse to
contemporary values and international inspiration —did not win the day,

At this stage I should point out two things about Australia’s legal system as background to
some of the points to follow, Firstly, Australia is a dualist legal system in terms of its
relationship with international law, That is, when Australia becomes a state party to
international treaties and Conventions, these obligations are not immediately incorporated
into Australian domestic law and they cannot be enforced in Australian courts.23 So, while

Australia is a state party to all major international human rights instruments, these

190 CLR 1, 112 (Gaudron J)
23) Wurridjal v Commonwealth (2009) 237 CLR 309, at [271] (Kirby J).
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commitments are strictly irrelevant to judicial reasoning, in the constitutional context and in
any other exercise of domestic jurisdiction.24) The second point concerns Australian judicial
method, Australia is a jurisdiction in which judges sitting on multi —member benches may
choose to write their own judgment or, alternately, add their name to a joint judgment, Thus
it is possible —indeed quite common —for judges to dissent from the Court’s decision in a
case, writing separate reasons favouring an alternative outcome, 25)

There have been some dissenting judicial voices that have consistently argued for reduced
attention to historical sources of interpretative guidance while advocating, instead, greater
attention to contemporary alternatives, For these judges, a strong motivator has been a
shared belief that the High Court could be, under such conditions, a much more effective
protector of human rights, The Court’s first passionate advocate of contemporary sources of
meaning was Justice Lionel Murphy, who joined the Court in 1975.260) Murphy was a
controversial figure—so much so that, following his departure from the Court, the next
judges to take up this same cause were at pains to frame their position in a less provocative
and polarising way. These next judges—dJustices Deane, Toohey and Gaudron—were all
mainstays of the transformative ‘Mason Court era’ and seemed to succeed in negotiating a
place for progressivist interpretation closer to, even while not squarely within, mainstream
judicial opinion, Justice Michael Kirby, who served from 1996 to 2009, persistently
advocated for less attention to be paid to historical sources of meaning in constitutional
interpretation.27) Kirby frequently dissented from the Court’s decisions to make his point
and his influence may have suffered as a result.28)

There have been only a few contexts in which the value of social equality has had a
discernible influence upon judicial interpretation of the Constitution, In all such cases, the
judges advocating interpretations that are most favourable to social equality have done so
from a position of dissent. One of the most widely discussed contexts for these dissenting,
rights —protective positions has involved the so—called ‘races power’ —the national
legislature’s power to make laws ‘for the people of any race for whom it is deemed necessary

to make special laws’,29) In the most recent cases, the High Court has been divided on the

24) Horta v Commonwealth (1994) 181 CLR 183,
25) Andrew Lynch, ‘Dissent : The Rewards and Risks of Judicial Disagreement in the High Court of Australia’ (2003) 27

Melbourne University Law Review 724,

26) Michael Coper and George Williams (eds), Justice Lionel Murphy : Influential or Merely Prescient? (Federation Press,

1997); James Stellios, Zines’s The High Court and the Constitution, 6thedn(FederationPress,2015),632—4.

27) See, eg, Newcrest Mining (WA) Pty Ltd v Commonwealth (1997) 190 CLR 513,
28) Andrew Lynch, ‘Taking Delight in Being Contrary, Worried About Being a Loner or Simply Indifferent : How do Judges

Really Feel about Dissent?’ (2004) 32 Federal Law Review 311,

29) Constitution s 51(xxvi).
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question of whether this head of power it is potent enough to enable the Parliament to single
out a racial or ethnic group for adverse treatment, On one possible reading, the power would
be confined to the making of laws that were beneficial for the identified group.39 Yet this
latter view, informed by the idea of non—discrimination as a human right, has not won
majority approval so far.3D) While the point has not been squarely tested as yet, the
prospects for a races power that is informed by the abstract value of non —discrimination are
probably poor until such time as the High Court resolves to overlook or downplay history in
favour of contemporary values,

Questions of race were similarly at the heart of another notable dissenting position informed
by the value of social equality. In considering the national Parliament’s very broad power to
govern its territories —that is, those parts of Australia that do not have the status of free—
standing States within the federal structure —the High Court has been asked whether that
broad power ought to be interpreted to enable the Parliament to implement, in those
territories, policies giving rise to genocide, This question arose in the Kruger case, which
was mentioned earlier on the issue of a possible implied guarantee of equality. The plaintiffs
in Kruger challenged the constitutional validity of national laws, long since repealed, which
had facilitated the ‘removal’ of thousands of Indigenous children from their families and
communities and their placement in government or church —run institutions., The damage
done to individuals and communities through this tragedy of the ‘Stolen Generations’ was,
in Kruger, suggested to satisfy the elements of the modern crime of genocide, Justice Mary
Gaudron was the only member of the Court to find, as a matter of principle, that actions
amounting to a heinous crime under international law could never be within the scope of the
federal Parliament’s law —making powers,32) Other members of the Court either said that
the Parliament’s power was not so confined, or that the question was moot because there
was no factual basis for allegations of genocide in this context,

More recently, the High Court has upheld the national Parliament’s ability to override, and
invalidate, the local law of another of Australia’s federal territories which had enabled same
—sex couples to marry on the same terms as heterosexual couples, The Court upheld the
national law as a legitimate exercise of the Parliament’s power over ‘marriage’.33) The

unanimous Court regarded the fact that the Territory’s law may have been the better

30) Kartinyeri v Minister for Aboriginal and Torres Strait Islander Affairs (1998) 195 CLR 337,

31) Western Australia v Commonwealth (Native Title Act Case) (1995) 183 CLR 373; Kartinyeri v Minister for Aboriginal and
Torres Strait Islander Affairs (1998) 195 CLR 337.

32) Kruger v Commonwealth (1997) 190 CLR 1, 107,

33) Commonwealth v ACT (the Marriage Equality Case) [2013] HCA 55,
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embodiment of the principle of social equality as totally irrelevant to whether, as a matter
of Australian constitution allaw, the national law could successfully displace the Territory
law .34 The Court held that the national Parliament’s power to define ‘marriage’ was not
constrained by reference to international law or contemporary social values, While many
other constitutional courts of the world would, in this position, have viewed the term
‘marriage’ as ambiguous, and given it a construction that accorded with human rights
principles, the Australian High Court went out of its way to avoid such reasoning. In doing
so, the unanimous Court observed that ‘[o]Jther legal systems now provide for marriage
between persons of the same sex. --- It is not useful or relevant for this Court to examine how
or why this has happened.35)°

So, social equality has been, at best, a background consideration in constitutional
adjudication in Australia, The influence of this principle can typically only be seen within
dissenting reasons. It might be said, in the High Court’s partial defence, that the value of
social equality at least influences other judicial deliberations, outside the constitutional
arena. For instance, in the development of ‘common law’ principles (judge made rules outside
the constitutional domain), the High Court famously invoked social equality themes as part
of the rationale for recognising ‘native title’ land rights for Indigenous Peoples. That
decision, in Mabo v Queensland (No 2),36) is among Australia’s best known and most
celebrated judicial decisions —but, crucially for present purposes, it did not concern the law
of the written Constitution, The latter’s deliberate silence upon the rights of individuals has
been amplified by the High Court’s strong preference for historical sources of guidance over
contemporary alternatives,

The Constitution’s virtual silence on matters of equality, together with the High Court’s
marked reluctance to advance that value in the course of interpretation, has at least
protected the Court from some difficult work confronting other constitutional courts, The
thorny problem of having to reconcile competing rights —like equality and liberty —which
routinely confronts other constitutional courts around the world, has not demanded the
Australian judiciary’s attention in the same way. Where judges are called upon to strike a
compromise between competing abstract values, they will often be doing so as interpreters
of statutory rights instruments, In that capacity, their discretion is confined in multiple

ways and is ultimately subject to legislative override., Similarly, while liberty and equality

34) Ibid at [14] (French CJ, Hayne, Crennan, Kiefel, Bell and Keane JJ)
35) Ibid at [37].
36) (1992) 175 CLR 1,
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are both accepted ‘common law’ values—that is, values which have informed the
development of judge —made law in areas such as tort law, contract law and equity —any
priority order that a court might impose here can be overridden by legislative action, All of
this means, in effect, that the tension between liberty and equality is mediated almost

entirely via the processes of majoritarian democracy.

IV. The Chimera of ‘Quasi— Constitutional’ Protection

By now it should be clear precisely how and why Australia’s constitutional tradition gives
only an impoverished form of recognition to the value of social equality, That value is
nurtured, constitutionally, only in the limited sense that largely unfettered majoritarian
democracy, with a universal franchise, might conduce to pursuing distributive justice. The
other, equally important, dimension of social equality concerned with status relationships —
where principles of non—discrimination, respect, and recognition come into play—is
generally not well served by conditions of unfettered majoritarian democracy., A
constitutional system that does not accept that this second dimension of social equality
imposes constraints upon political power will leave unpopular, powerless minorities
continually vulnerable to indignities and deprivations. And so it is in Australia,

Some constitutional scholars —and also some judges and politicians —would assert that this
second dimension of social equality does in Australia enjoy a sort of quasi— constitutional
protection,37) On this view, there are some enduring pieces of statute law, including those
inspired and informed by principles of human rights, which enjoy bipartisan support and
hence occupy a ‘special’ position among legislative enactments, 38 One strand of this theory
holds that there is an unspoken agreement among the political class in Australia that it
would be inappropriate for Parliament to repeal these laws, or key parts of them, in light of
their important content,

At least two significant objections can be made to this idea that equality enjoys quasi—
constitutional protection through political consensus, Firstly, many observers of Australian
politics would question the underlying factual assumption, that is, the claim that anti—

discrimination legislation has a special status that immunises it from repeal or reproach.,

37) James Spigelman, Statutory Interpretation and Human Rights (University of Queensland Press : 2008), 29; Dan Meagher,
‘The Principle of Legality as Clear Statement Rule : Significance and Problems’ (2014) 36 Sydney Law Review 413, For a
critique, see Greg Craven, ‘Australian Constitutional Battlegrounds of the Twenty — First Century’ (1999) 20 University of
Queensland Law Journal 250,

38) Cheryl Saunders and Megan Donaldson, ¢ Values in Australian Constitutionalism’ in Davis, Richter and Saunders (eds), An
Inquiry into the Existence of Global Values : Through the Lens of Comparative Constitutional Law (Hart, 2015) 15 at 21.
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While a libertarian political fringe has long attacked the very idea of anti —discrimination
law in Australia, recent years have seen a mainstreaming of some of this backlash, Most
recently, some voices within the current governing majority have openly criticised an
existing prohibition on racial vilification, within Australia’s statutory anti —discrimination
law regime, 39 and vowed to work towards its repeal, Many would also resist the insinuation
that political consensus flows from moral enlightenment, Current bipartisan political
support for extreme and brutal policies intended to deter undocumented migrants—in
undoubted violation of Australia’s human rights obligations at international law—must
undermine the idea that political consensus bears any special relationship to morality.

The second objection to the idea that social equality enjoys a ‘quasi—constitutional’ status
turns on the significant gaps and flaws in the relevant statutes, The core pieces of anti—
discrimination legislation, for which this quasi —constitutional status is most often claimed,
share weak enforcement mechanisms and make complicated procedural demands upon
claimants, Moreover, they are continually vulnerable to piecemeal legislative override,40)
The recent conferral of a legislative scrutiny function upon a parliamentary committee,
requiring it to assess proposed legislation for conformity with international human rights
obligations, may succeed in reducing the inadvertent override of anti—discrimination
protections.41) This innovation does not, however, provide any extra deterrent to a
Parliament wishing intentionally to circumvent anti —discrimination rules, Perhaps the most
infamous example of such an explicit circumvention occurred in 2007, with the ousting of
the Racial Discrimination Act 1975(Cth) in connection with the Australian government’s
punitive ‘intervention’ in certain northern Australian Indigenous Communities, ostensibly
to protect children from abuse.42) The government rightly anticipated that affected
communities —subjected to intrusions upon their property rights, discretionary spending,
and recreational activities —would object that they had been singled out on the basis of race.

As that argument has no constitutional foothold in Australian law, the Parliament could,

39) Racial Discrimination Act 1975 (Cth), s 18C.
40) Dominique Allen, ‘Reducing the Burden of Proving Discrimination in Australia’ (2009) 31 Sydney Law Review 579; Beth

Gaze, ‘The Sex Discrimination Act After Twenty Years : Achievements, Disappointments, Disillusionment and Alternatives
(2004) 27 University of New South Wales Law Journal 914; Loretta de Plevitz, ‘The Briginshaw “Standard of Proof” in Anti
—discrimination law : “Pointing with a Wavering Finger™ (2003) 27 Melbourne University Law Review 308; Margaret
Thornton, ‘Equivocations of Conciliation : the Resolution of Discrimination Complaints in Australia’ (1989) 52 Modern Law
Review 733.

41) Human Rights (Parliamentary Scrutiny) Act 2011 (Cth), Part 2 ; Commonwealth of Australia, Parliamentary Joint

Committee on Human Rights, Guidance Note 1 (September 2012).

42) Northern Territory National Emergency Response Act 2007 (Cth) s 132 ; Social Security and Other Legislation Amendment

(Welfare Payment Reform) Act 2007 (Cth) ss 4, 6 ; Families, Community Services and Indigenous Affairs and Other
Legislation Amendment (Northern Territory National Emergency Response and Other Measures) Act 2007 (Cth) s 4.
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and did, pre —emptively quash it,

Aside from this one vexed situation, the position of Australia’s Indigenous Peoples should
serve as a more general reminder that anti—discrimination statute law cannot be a
functional substitute for a formal constitutional equality guarantee. Anti—discrimination
law, though an important dimension of any nation’s quest for social equality, is not the only
or even the most important prerequisite for securing social equality on the modern
understanding, In the case of Australia’s Indigenous peoples, while anti—discrimination
legislation may offer a solution for individuals aggrieved at discrimination in employment, or
in access to public goods, it cannot be mobilised to address the bigger problem of a lack of
societal respect and recognition for this special group of Australians, The systemic
disadvantage suffered by Indigenous peoples—evident in statistics on, for instance,
premature death, suicide, chronic illness, literacy, educational attainment, incarceration,
child abuse and substance abuse —requires more thorough —going constitutional reform,
Majoritarian politics, even with its bipartisan commitment to the abstract principle of non —

discrimination, has so far failed to secure social equality for Australia’s Indigenous peoples.

V. Future Prospects and Conclusions

Despite all the difficulties that have been encountered to date, there is at least some recent
cause for optimism about the future for social equality in the Australian constitutional
domain, Even while amending the constitutional text is, for reasons already outlined, very
difficult, momentum has been building recently for amendments that would recognise the
special position of Indigenous Australians, The rate of progress has slowed this year, as the
country went to a national election and as Indigenous communities worked through
disagreements about priorities and the precise legal form that recognition should take, Many
commentators would insist, though, that this disagreement merely reflects a shared
appreciation of the importance of these reforms and determination on all sides to pursue the
best possible outcome.43) It is hoped that the process will not lose too much momentum as
these differences are worked through,44)

Indeed, lost momentum, alongside a measure of public apathy and disengagement, has
stymied previous efforts to constitutionalise individual rights guarantees, In 1988 a

referendum proposal to incorporate a modest list of express protections for individual rights

43) See, especially, the government’s dedicated webpage : http://www.recognise, org, au/why/recognise —what —is — proposed/.
44) George Williams, ‘The plebiscite has damaged the chances of the Indigenous recognition referendum’, Sydney Morning
Herald, 16 October 2016,
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was resoundingly rejected by the Australian public, after a curious negative scare campaign
gained widespread traction, More recently, the report generated by a ‘national public
consultation’ on the legal status of individual rights in Australia recommended significant
expansion of the quasi—-constitutional protection model,45 That central recommendation
was, however, rejected by the commissioning Parliament and a range of lesser reforms were
proceeded with instead.

What is needed, to break this impasse, is an institutional champion of change, Specifically,
strengthening constitutional protections for social equality rights will require either a
change of public attitude, towards greater appreciation of the rights and interests of
vulnerable minorities, or, alternately, a fundamental change in the attitude of the judiciary
to its own role and to the interpretative tools at its disposal. Until either (or both) of those
transformations unfolds, the current lopsided approach to social equality will persist in
Australian law, One can only hope that, over time, Australia’s people, as well as its judges,
will grow tired of constitutional exceptionalism and will find inspiration in other liberal

democratic constitutions, not least as to social equality.

45) National Human Rights Consultation, Report, September 2009 : /pan/94610/20100324 —0000/www, humanrightsconsultation,
gov,au/www/nhrce/nhrec, nsf/Page/Report_NationalHumanRightsConsultationReportDownloads, html#pdf
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4) “As there is no generalized principle of equality spelled out in Australia’s constitutional document, there is no home — grown
statement to use as a starting point,” WA&E 29,

5) oA, nj=o] A o= HES AARS| Qlo] AP ARS-of whel 3t Al AAHrationality test), 42 AAKstrict scrutiny), &
AAHmiddle level review)E 3he AL2 A3 A JH YT

6) “As mentioned at the outset, the contemporary philosophical consensus on social equality sees it as a concept having much
wider implications than merely those of distributive justice, which majoritarian democracy might at least be able to
comprehend,” AE 7—8H ; “In sum, to the extent that social equality can be realised through the harnessing of
majoritarian political will —as perhaps it could be in the pursuit of at least some conceptions of distributive justice —
Australia’s Constitution could be seen as conducive to its flourishing.” A& 8 ; “That value is nurtured, constitutionally,
only in the limited sense that largely unfettered majoritarian democracy, with a universal franchise, might conduce to
pursuing distributive justice.” %Wl-‘:# 139,

7) A stFEESE ks AE & 4 s U

8) "Equality can be unjust, they say, because equality itself looks only to the sameness of treatment, not to its justice.
“Equality itself,” in Douglas Rae’s graphic word, “is as well pleased by graveyards as by vineyards,” William Franken makes
the same point by way of example, “If a ruler were to boil his subjects in oil, jumping in afterwards himself,” he says, “it
would be an injustice, but it would be no inequality in treatment.”s Peter Westen, Speaking of Equality(1990), p. 90.

9) “the acknowledgement of social equality in Australia has a distinctly majoritarian flavour.” 5%,

10) “allowing all social disagreements to be mediated through the forum of majoritarian politics is not, by modern standards,
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a sensible strategy for maximising social equality.” A& 79 ; “Majoritarian politics, even with its bipartisan commitment
to the abstract principle of non—discrimination, has so far failed to secure social equality for Australia’s Indigenous
peoples,” HA|E 15H,

11) “So, while Australia is a state party to all major international human rights instruments, these commitments are strictly
irrelevant to judicial reasoning, in the constitutional context and in any other exercise of domestic jurisdiction,” WA 10T,

12) “The other, equally important, dimension of social equality concerned with status relationships —where principles of non —
discrimination, respect, and recognition come into play —is generally not well served by conditions of unfettered
majoritarian democracy.” BHAIE 139,

13) “On the other hand, minorities who are unpopular or inexpert at manipulating the political system have seen little progress
towards other dimensions of social equality that are of special importance to them, such as status, recognition, and
respect,” WA 5 ; “Rather, social equality is these days seen to have implications for status: to require basic respect for
and recognition of diverse perspectives and needs; to be uncomfortable with entrenched privilege and domination,” WA|&
8™; “On the other hand, insofar as social equality is also concerned with non —distributive goals relating to status —like
respect, recognition and non —domination —the Australian constitutional model has been much less conducive,” WA & 8
M ; “But on other key measures of the ‘status’ dimension of social equality —in particular, for Australia’s Indigenous
peoples, new migrants and unpopular religious minorities — the constitutional schema offers no foothold,” WA 8H.
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On Social Equality in Australia : the Constitution that
Time Forgot by Prof. Amelia Simpson

Oue, Hwon

Research Judge, Constitutional Court of Korea

Thank you for your insightful presentation, Prof, Simpson, Korea’s inaugural constitution
adopted in 1948 contained a relatively detailed catalog of basic rights and the current one also
specifies a detailed list of basic rights including the right to equality (Article 10 through 36 of the
constitution) after undergoing nine amendments, Inheriting the British legal system, Australia
established parliamentary supremacy based on tremendous support and trust toward the
parliament. It is interesting to note that the Australian Constitution stipulates only a few basic
rights because the parliament is regarded as inherently responsible for protecting basic rights
and thus the constitution does not need to mention them explicitly, This presented me with a new
perspective, because so far I have dealt with constitutional law cases based on a relatively
detailed catalog of basic rights. In addition, this approach — an attempt to promote equality as a
constitutional right without a broad, general guarantee of equality in its written Constitution —
could lead us to question whether basic rights can be derived only from a written constitution,
It was indeed a pleasure to hear your thoughts on social equality in the Australian context and
your frank and objective criticism of Australia’s constitutional reality was quite impressive, I
also would like to say I am honored to serve as a discussant on this significant occasion.,

Based on the ideas and conclusion in your paper, I would like to ask a few questions on the
social equality and constitutional reality in Australia, Before doing so, let me make it clear that
I ask those questions on the Australian context from the perspective of the constitutional reality

in Korea,

1.

O As you are well aware, the concept of equality is as difficult to define as justice, However,
one of the oldest, widely —accepted definitions of equality can be found in the proposition
that “People who are alike should be treated alike, people who are unalike should be treated

unalike, ”D2)
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O This proposition serves as a guidance for Korea’s Constitutional Court, When the plaintiff
claims a violation of equality, in general, the Court identifies a comparative group and
checks whether discrimination exists,3) If the claim of discrimination is deemed valid, the
Court examines if such discrimination is reasonable or can be legitimately justified,

O Since the Australian Constitution has no generalized principle of equality spelled out in its
constitutional document,® I believe the concept of equality can be discussed in a open—
ended manner, What are your perception and definition of equality? Does the High Court of

Australia use specific review standard® when dealing with the issue of equality?

O It seems that you believe that social equality is a concept, wider in its implications than
distributive justice, that can help guarantee basic rights.6)

O In theory, however, equality can be unjust,”® and it is not clear whether social equality
encompasses distributive justice, In addition, justice is the sum of ideal situations where all
basic rights are well protected and may be seen as a wider concept than equality, What is
your take on this view?

O On page nine of your paper, it also mentions middle class welfare as part of a constitutional

amendment seemingly motivated by a spirit of social equality.

However, ‘social equality’ is basically a ‘right’ while ‘welfare’ is both a ‘right’ and a ‘benefit’,

What are your thoughts on the relationship between social equality and welfare?

1) Or, “Equals should be treated equally, unequals should be treated unequally.”

2) The first part of this proposition(“alikeness”) belongs to the domain of factual judgment(“is”) whereas the latter part of this
proposition(“alike treatment”) belongs to the domain of how they should be treated(“ought.”)

3) There is a view that @ plurality, @ difference and @ comparison are the constitutive elements of equality. Peter Westen,
Speaking of Equality(1990), p. 12, p. 62.

4) “As there is no generalized principle of equality spelled out in Australia’s constitutional document, there is no home —grown
statement to use as a starting point.” p2 of the paper.

5) For example, in the United States, rationality test, strict scrutiny or intermediate scrutiny standard is used in cases
involving matters of discrimination,

6) “As mentioned at the outset, the contemporary philosophical consensus on social equality sees it as a concept having much
wider implications than merely those of distributive justice, which majoritarian democracy might at least be able to
comprehend,” p7—8 of the paper ; “In sum, to the extent that social equality can be realised through the harnessing of
majoritarian political will — as perhaps it could be in the pursuit of at least some conceptions of distributive justice—
Australia’s Constitution could be seen as conducive to its flourishing.” p8 of the paper; “That value is nurtured,
constitutionally, only in the limited sense that largely unfettered majoritarian democracy, with a universal franchise, might
conduce to pursuing distributive justice,” p13 of the paper.

7) Such cases can include leveling down(Dumbing down).

8) 'Equality can be unjust, they say, because equality itself looks only to the sameness of treatment, not to its justice.
“Equality itself,” in Douglas Rae’s graphic word, “is as well pleased by graveyards as by vineyards.” William Franken makes
the same point by way of example, “If a ruler were to boil his subjects in oil, jumping in afterwards himself,” he says, “it
would be an injustice, but it would be no inequality in treatment.”, Peter Westen, Speaking of Equality(1990), p. 90.
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3.

O One of the most important roles of equality is to protect minority groups. I agree to your
opinion? that the protection of social equality through majoritarian democracy(and in
particular, by elected MPs)10) carries certain limitations,

O This seems to warrant more active role of the judiciary in constitutional or legal
interpretation, What do you think should be the direction of such constitutional or legal

interpretation by the Australian judiciary?

4,

O On page ten of your paper, it says that Australia is a dualist legal system in terms of its
relationship with international law and that while Australia is a state party to all major
international human rights instruments, these commitments are strictly irrelevant to
judicial reasoning, in the constitutional context and in any other exercise of domestic
jurisdiction, 1)

O While recommendations arising from international commitments are not legally —binding,
they may be granted ‘substantially persuasive authority’ or serve as a de—facto
‘interpretative guidance’ to affect the interpretation of basic rights in constitutional

adjudication or in other courts, Is this not possible in Australia?

o.

O On page 13, social equality is broken into i ) pursuit of universal franchise and distributive
justice and ii) issues of status relationships such as recognition and respect.12)

O I wonder what differences exist between distributive justice and status relationships.

O You cited a number of times status, recognition and respect as important elements in

delivering social equality.13) As those concepts are somewhat abstract, it is not clear

9) “allowing all social disagreements to be mediated through the forum of majoritarian politics is not, by modern standards,
a sensible strategy for maximising social equality.” p7 of the paper ; “Majoritarian politics, even with its bipartisan
commitment to the abstract principle of non—discrimination, has so far failed to secure social equality for Australia’s
Indigenous peoples.” pl5 of the paper,

10) “the acknowledgement of social equality in Australia has a distinctly majoritarian flavour.” p5.

11) “So, while Australia is a state party to all major international human rights instruments, these commitments are strictly
irrelevant to judicial reasoning, in the constitutional context and in any other exercise of domestic jurisdiction,” p10 of the
paper,

12) “The other, equally important, dimension of social equality concerned with status relationships —where principles of non —
discrimination, respect, and recognition come into play —is generally not well served by conditions of unfettered
majoritarian democracy.” pl3 of the paper.

13) “On the other hand, minorities who are unpopular or inexpert at manipulating the political system have seen little progress
towards other dimensions of social equality that are of special importance to them, such as status, recognition, and
respect,” p5 of the paper ; “Rather, social equality is these days seen to have implications for status : to require basic
respect for and recognition of diverse perspectives and needs ; to be uncomfortable with entrenched privilege and
domination,” p8 of the paper ; “On the other hand, insofar as social equality is also concerned with non —distributive goals
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whether they constitute concrete rights to be protected in real situations, I would like you

to share your ideas on what legal significance the three concepts have in Australia,

In Korea, equality has played a role in enhancing basic rights not just in the domain of
social rights but also in other areas such as the right to vote, property, public office and
free expression. In this respect, equality is seen as a methodological foundation for
protecting other basic rights,

Nevertheless, social rights are not protected as strongly as other liberty rights or property
rights. For his reason, I believe equality rights can play an important role in enhancing
social rights than in promoting any other sectors of basic rights. In other words, I believe
equality rights may play the most significant role in the social rights sector., What is your

take on this assessment?

Finally, you said that what is needed to break Australia’s constitutional impasse is an
institutional champion of change.

I believe the academic community should be at the forefront and start the change, and its
keen awareness of the current constitutional reality in Australia seems to be critical,

At the heart of the issue with the Australian Constitution, it seems, is the absence of
explicit textual protections for basic rights or a basic rights catalog, How do the academic

and legal communities in Australia view this absence?

Thank you.,

relating to status - like respect, recognition and non —domination —the Australian constitutional model has been much less

conducive,” p8 of the paper ; “But on other key measures of the ‘status’ dimension of social equality —in particular, for

Australia’s Indigenous peoples, new migrants and unpopular religious minorities —the constitutional schema offers no
foothold.” p8 of the paper,
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I . Einfithrung : Zur Bedeutung gesellschaftlicher Gleichheit

Gleichheit ist ein gesellschaftliches Grundanliegen. Der Kampfum sie war eine Triebfeder der Revolutionen
in der westlichen WeltD, ohne die sich die modernen Verfassungen nicht entwickelt hitten. Insbesondere
wirtschaftliche Gleichheit wird als ein Gradmesser fiir gesellschaftliche Stabilitét betrachtet. Deshalb gilt
der sog. Gini —Koeffizient, mit dem die Einkommensverteilung gemessen wird,2) vielen auch als Indikator
fiir stabile oder weniger stabile politische Gemeinschaften —obwohl der Zusammenhang zwischen
Gleichheit und sozialem Zusammenhalt keineswegs eindeutig ist.3) Und deshalb hat das Buch von Thomas
Piketty mit dem Titel ,,Das Kapital im 21. Jahrhundert™ weltweit fiir Aufsehen gesorgt. Denn es behauptet
eine wachsende Ungleichheit, weil die Gewinne aus Kapital hoher sein sollen als die Wachstumsraten. Die
Richtigkeit dieser Feststellung kann, zumindest soweit die allgemeine Regel nicht differenziert wird,
bezweifelt werden.5) Das dndert aber an der Bedeutung der Diskussion um eine wachsende Ungleichheit
nichts. Diese Diskussion ist auch in Deutschland in den letzten Monaten neu entflammt. Auch hier wird
behauptet, insbesondere durch die Arbeitsmarktreformen, die zu Beginn des Jahrtausends unter dem
Stichwort ,,Agenda 2010” durchgefiihrt worden sind,®) habe die Ungleichheit zugenommen.”) Das bezieht
sich nicht nur auf die Vermogensverteilung, sondern insbesondere auch auf die Lage am Arbeitsmarkt :
Durch eine zunehmende Zahl an schlecht bezahlten Arbeitnehmern soll, so die Behauptung, ein neues
Prekariat entstehen. Auch in diesem Zusammenhang wird {iber die Richtigkeit der These und die
zugrundeliegenden Zahlen heftig gestritten.8) Die These aber trifft in jedem Fall einen Nerv der deutschen
Gesellschafft.

Das mag auch daran liegen, daf3 diese Gesellschaft schon lange besonders empfindlich auf tatsdchliche oder
angebliche Ungleichheiten reagiert. Sie werden als Ungerechtigkeiten empfunden — so haben es jedenfalls
Verfassungsrichter als Konsequenz aus ihrer Beschdftigung mit unzéhligen Verfassungsbeschwerden
erfahren.?) Nicht umsonst wird sehr viel mehr von ,,sozialer Ungleichheit“ als von ,,sozialer Gleichheit*
gesprochen. Hinter den politischen Diskussionen steht die deutsche Rechtswissenschaft zuriick : Sie
thematisiert soziale Gleichheit oder Ungleichheit bis heute kaum.10) Das mag mit einer ihrer Eigenarten
zusammenhéngen : Sie hat traditionell —trotz aller aus der Wissenschaft selbst!) wie aus der
Wissenschaftspolitik!2) angestoBenen aktuellen Methodendebatten —keinen Schwerpunkt in der Befassung
mit den Schnittstellen zwischen dem Recht und dem Leben, auf das sich das Recht bezieht. Vor allem aber
besteht fiir die Zusammenfiligung von Gesellschaft und Lebensverhéltnissen, die im Begriff der ,,sozialen
Gleichheit™ einen Ausdruck findet, kein festgefiigtes Konzept.

Soziale Gleichheit ist insbesondere kein Verfassungsbegriff. Sie findet sich wortlich weder im Grundgesetz
noch in einer der sechzehn deutschen Landesverfassungen oder in einer anderen Verfassung der

europdischen Staaten. Wihrend eine staatliche Ordnung immer auch zur Gleichheit verpflichtet sein muf3
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und dementsprechend der Gleichheitssatz zum notwendigen und europaweit verfassungsrechtlich
verankerten Bestandteil von Grundrechtsverbiirgungen gehort, bleibt das Attribut sozial hchst ungewil3.
Friedrich August von Hayek hielt es gar fiir gefahrlich, weil es in ,,einen Morast der Verirrung*13) fiihren
konne. Allerdings fand es bereits im 19. Jahrhundert Eingang in die deutsche Rechtswissenschaft. So wurde
der Begriff des ,,sozialen Rechts“ von Hermann Roesler im Sinne einer ,,Regel der gesellschaftlichen
Freiheit* verwendet.14) Otto von Gierke verstand unter dem Sozialrecht das Recht, das ,,die Bezichungen der
menschlichen Willenstriger als Einzelwesen zueinander in Beziehung setzt“,15) womit eine Unterscheidung
zwischen individueller Freiheit und deren Gemeinschaftsgebundenheit hervorgehoben wurde.16) Insofern
erwies sich die Rechtswissenschaft auf der Hohe der Zeit, weil die damalige groB3e soziale Frage, die nach
dem Schutz der Arbeiter,!?) zumindest im Grundsétzlichen aufgegriffen wurde. Und sie reagierte auch auf
Ansdtze der deutschen Staatsphilosophie, in der gerade die Gemeinschaftsgebundenheit der
Gesellschaftsmitglieder betont wurde.!8) Aber sie sagte iiber die Ordnung des Verhiltnisses zwischen
individueller Freiheit und sozialen Freiheitsbedingungen wenig aus. Sie hitte auch kaum allgemeingiiltige
Malstibe fiir diese Ordnung aufzeigen kdnnen, schon weil die Entwicklung der Verfassungsstaaten und
damit auch des modernen Staatsrechts noch an seinem Anfang stand.

Angesichts der begrifflichen Offenheit ist es sinnvoll sich zundchst zu vergewissern, was mit sozialer
Gleichheit tiberhaupt gemeint sein kann. Was ist in diesem Zusammenhang das spezifisch Soziale? Es liegt
zum einen in den Beziigen der Gleichheit. Zum anderen entfaltet es Bedeutung fiir die Frage nach einer
Reaktion politischer Gemeinschaften. Hinsichtlich der Beziige geht es um Teilhabe an der Gesellschaft : an
der Interaktion mit anderen, am Arbeits —und Wirtschaftsleben, an grundlegenden Giitern wie denen der
Daseinsvorsorge und sozialen Leistungen.!9 Hinsichtlich der gemeinschaftlichen Aufgaben geht es um die
Ansitze zur Sicherung dieser Teilhabe. Soll der Staat Moglichkeiten dazu er6ffnen indem er Hindernisse
beseitigt, Benachteiligungen ausgleicht und die zur Personlichkeitsentfaltung essentiellen Giiter bereitstellt?
Oder ist es auch seine Aufgabe, Ergebnisse zu garantieren, etwa gleiche Einkommen und gleiche
Leistungen? Die Antworten hdngen davon ab, wie eine politische Gemeinschaft das Verhiltnis zwischen
Individuum, Gesellschaft und Gemeinschaft durch seine verfassungsrechtliche Ordnung gestaltet. Deshalb
soll in einem ersten Schritt(unten, I1.) darauf eingegangen werden, welche Grundpositionen das deutsche
Grundgesetz zum Verhéltnis zwischen individueller Freiheit einerseits und sozialstaatlicher Intervention
andererseits, die der Sicherung der Freiheit,20) vor allem aber auch der Herstellung von Gleichheit?!), dient,
festlegt. In einem zweiten Schritt(unten, II1.) ist die gesetzliche Umsetzung dieses Verhiltnisses zu
untersuchen. Angesichts der Offenheit verfassungsrechtlicher Vorgaben erschlieit sich die praktische
Bedeutung sozialer Gleichheit erst mit Blick auf die in Recht gegossene Wohlfahrtspolitik. Im Vordergrund

stehen dabei die in Deutschland existierenden Sozialleistungssysteme mit ihren Beziigen zur Ordnung des
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Wirtschafts —und Arbeitslebens. Denn diese Systeme legen angesichts ihrer Funktion und ihrer Bedeutung
das beste Zeugnis iiber die tatsdchlich verfolgte soziale Gleichheit in Deutschland ab. Kiirzer eingegangen
wird auch auf die zur Gleichstellung ergriffenen Maflnahmen und die rdumliche Dimension der Gleichheit,

die insbesondere im Hinblick auf den Zugang zu Leistungen eine Rolle spielt.

II. Verfassungsrechtlicher Hintergrund : Gleichheit als staatliche Aufgabe

1. Die ,,Niichternheit* des Grundgesetzes im Hinblick auf die soziale Ordnung

Die Viter und Miitter des Grundgesetzes haben weitgehend darauf verzichtet, die soziale Ordnung
Deutschlands durch sozialstaatliche Programmierungen pragen und festschreiben zu wollen. Weder
finden sich in der bundesdeutschen Verfassung ausdriickliche Aussagen zur Gesellschafts —und zur
Wirtschaftsordnung, noch enthélt der Grundrechtsteil einen umfassenden Katalog sozialer Rechte.
Damit bleibt das Grundgesetz nicht nur hinter vielen Verfassungen der deutschen Lénder, sondern auch
hinter der Rechtsentwicklung in Europa, wie sie sich aus einer rechtsvergleichenden Perspektive?2) und
der Einflihrung eines Grundrechtskatalogs flir die Europdische Union23) ablesen 14Bt, zurlick. Die
Griinde dafiir liegen in der deutschen Geschichte. Zum einen fiihrten die historischen Erfahrungen zu
einer Betonung der Abwehrfunktion von Grundrechten (a)). Zum anderen waren, auch wenn das nicht
immer hervorgehoben wird,24) die praktischen Erfahrungen mit sozialen Rechten nicht ermutigend (b)).
(1) Die Geschichte der sozialen Rechte beginnt, sicht man von den frithen Bemiithungen zur Schaffung
von Verfassungen in Frankreich (1793)25) und in Deutschland (Paulskirche)?6) ab, mit der
Verfassung Mexikos von 191727, in Europa mit der Verfassung der RSFSR von 1918.28) Wihrend
dort die Aufnahme sozialer Rechte einer neuen Gesellschaftsordnung geschuldet war, ist besonders
bemerkenswert, dall ein Jahr spéter in der deutschen Verfassung von Weimar29 eine dhnliche
Entwicklung festzustellen ist.30) Sie fillt zeitlich zusammen mit der Schaffung der IAO 31 und kann
als Ausdruck der Uberzeugung angesehen, daf} die biirgerlichen und politischen Freiheiten auch
unter dem Eindruck des Ersten Weltkriegs und der damit verbundenen politischen Umwélzungen
einer Flankierung durch verfassungsrechtliche Gewéhrleistungen fiir den sozialen Schutz der Biirger
bedurften.
Damit wurde Deutschland zu einem Vorreiter filir sozialstaatlich ,,angereicherte Verfassungen.
Gerade deshalb fallt die verfassungspolitische Kehrtwende, die nach dem Zweiten Weltkrieg
vollzogen wurde,besonders auf.. Wihrend sich in vielen Léndern nun die Idee, Freiheitsrechte durch
soziale Rechte zu begleiten, durchsetzte32), verzichtet das Grundgesetz vollig auf sie. An dessen
Spitze wurden die Menschenwiirde und die Rechte des Einzelnen gestellt. Das dahinterstehende Ziel

ist klar und vor dem Hintergrund der schlimmen Erfahrungen mit dem nationalsozialistischen
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Unrecht, die allen am Prozel3 der Verfassungsgebung Beteiligten klar vor Augen standen, sehr gut zu
verstehen : Die Grundrechte sollten moglichst prazise und nicht umgehbar gefalit werden, sie sollten
durchsetzbar und nicht von weiteren Voraussetzungen abhéngig sein, und sie sollten eine effektive

Abwehr gegen hoheitliche Beeintrachtigungen sicherstellen.33)

(2) Dazu kommt ein zweiter Punkt. Man hat nach dem Ende des Zweiten Weltkriegs die Aufnahme

sozialer Rechte in die Verfassung wahrscheinlich auch fiir verzichtbar gehalten. Das legt eine andere
Erfahrung nahe. Die sozialstaatliche Anlage der Weimarer Verfassung hatte namlich keine sichtbaren
Spuren hinterlassen. In Deutschland war schon relativ friih durch die Bismarck’sche
Sozialversicherung ein Fundament fiir einen breit angelegten sozialen Schutz geschaffen worden.
Auch wenn das Ziel dieser Sozialversicherung zunichst vor allem Armutsvermeidung war, markiert
sie doch den Beginn einer neuen Ara : 3¥nimlich der staatlichen Verantwortung fiir die soziale
Sicherheit, durchgefiihrt durch Versicherungstridger mit Eigenstidndigkeit und eigenen Haushalten,
die auf gesellschaftlichen Institutionen aufbauten, aber Behorden unter staatlicher Leitung waren
und bis heute sind.35) Demgegeniiber brachte die Weimarer Verfassung keinen Vorteil. Bezeichnend
ist das Schicksal des Art. 161 WRYV, der das Reich verpflichtete, ein ,,umfassendes
Versicherungswesen zum Zweck der sozialen Sicherheit zu schaffen.36) Obwohl als konkreter
Gesetzgebungsauftrag formuliert, wurde er als Programmsatz verstanden37), der zwar manchem als
,»VerheiBung* erschien38), aber in der Sozialgesetzgebung der 1920er und 1930er Jahre keine Spuren
hinterlie. Ebensowenig hatte die Verfassung einen nachweisbaren Einfluf} auf die Ersetzung der
kommunalen Erwerbslosenfiirsorge durch die Arbeitslosenversicherung39), und wo sie immerhin zu
Diskussionen Anlal gab, ndmlich hinsichtlich der Einbeziehung von Angehorigen der freien Berufe

in die Rentenversicherung#0), waren keine Fortschritte erkennbar.

2. Das Sozialstaatsprinzip im Gefiige der Verfassung

88

Das Grundgesetz enthilt aus den genannten Griinden kaum konkrete sozialstaatliche Vorgaben. Neben
einigen besonderen Gleichheitssdtzen, auf die zuriickzukommen sein wird, begniigt es sich mit einer
schon fast beildufig anmutenden allgemeinen Aussage. ,,.Die Bundesrepublik Deutschland ist ein
demokratischer und sozialer Bundesstaat* heif3t es in Art. 20 Abs. 1 des Grundgesetzes (GG), in Art. 28
Abs. 1 GG findet sich die Charakterisierung als ,,sozialer Rechtsstaat*.

(1) Zum Verhéltnis von Sozial —und Rechtsstaat

Bekanntlich hat zu Beginn der Bundesrepublik insbesondere diese Zusammenfiihrung zweier
grundlegender Strukturmerkmale des Staates zu einer tiefgreifenden Auseinandersetzungen gefiihrt,
mit Ernst Forsthoff und Wolfgang Abendroth als Protagonisten*!) und ungeachtet des Umstands, daf3

bereits Hermann Heller den zusammengesetzten Begriff genutzt hatte, um die Entwicklungen der
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Weimarer Republik zu beschreiben.42)

Inhaltlich besitzt diese Debatte heute keine maBgebliche Bedeutung mehr.43) Sie kreiste um
angenommene Gegensétzlichkeiten, die in verschiedener Hinsicht iberkommen sind und im iibrigen
auch immer kiinstlich waren. Da ist zum einen heute eine Rechtsstaatlichkeit, die nicht mehr in
einem nur formalen Sinn verstanden wird. Mgen wichtige Bestandteile*4) zwar vor allem formale
Anforderungen festlegen —zu denken ist etwa an die Rechtssicherheit und den Vorbehalt des
Gesetzes, aber auch den VerhidltnisméaBigkeitsgrundsatz —, so besteht doch mittlerweile Einigkeit
dariiber, daBB zu ihr auch materiale Teile zdhlen : vor allem die Menschenwiirde#S) und die
Grundrechte, ebenso eine zwangsldufig zunéchst abstrakte Orientierung an der Gerechtigkeit.40)
Zum anderen hat, wie Michael Stolleis zu der deutschen Debatte und Entwicklung anmerken konnte,
,das materielle wie wissenschaftliche Gewicht des ,Sozialstaats’--- in spektakuldrer Weise
zugenommen*“.47) Auch aus der Perspektive des vergleichenden europiischen Verfassungsrechts
stellt heute die Sozialstaatlichkeit mit gutem Grund ein eigenstindiges und erstrangiges
Strukturprinzip dar.48)

Der Streit um die Vereinbarkeit von Sozial —und Rechtsstaat blieb auch deshalb eine historische
Episode, weil die praktische Realisierung der sozialstaatlichen ,,Staatszielbestimmung“49) in
Deutschland eine lange Tradition besitzt. Auf die bahnbrechende Bedeutung der
Sozialversicherungsgesetzgebung aus den 1880er Jahren wurde schon hingewiesen.9) Diese
Gesetzgebung reagierte nicht nur auf gesellschaftliche Umbriiche und stand im Zeichen der auf eine
staatliche Einheit gerichteten Politik Bismarcks; sie besa3 auch eigenstindige und tief reichende
ideengeschichtliche Wurzeln.3!) Hinter ihr stand und steht bis heute die Uberzeugung, da dem Staat
die Aufgabe zu kommt, die Grundlagen der Freiheitsausiibung zu sichern und diejenigen, die in der
eigenverantwortlichen Wahrnehmung ihrer Freiheit beschrénkt sind, zu unterstiitzen. Darauf hat
schon Mitte des 19. Jahrhunderts Lorenz von Stein hingewiesen : ,,Die Freiheit ist eine wirkliche
erst in dem, der die Bedingungen derselben, den Besitz der materiellen und geistigen Giiter, als die
Voraussetzungen der Selbstbestimmung, besitzt*52), und er hat daraus abgeleitet, der Staat miisse
,,den wirtschaftlichen und gesellschaftlichen Fortschritt aller seiner Angehorigen fordern®S3). Diese
Zitate bringen den von Beginn an bestehenden Zusammenhang zur Eigenverantwortung, aber
zugleich auch das Zusammenspiel zwischen Freiheitsschutz und Gleichheit zum Ausdruck. Der
Sozialstaat sollte da einschreiten, wo der Einzelne sich (und seiner Familie) nicht helfen kann, dies
nicht erwartet werden kann oder die Eigenvorsorge gefihrdet ist.>%) Er fordert die tatsichlichen
Moglichkeiten der Freiheitsausiibung und schafft damit die Grundbedingungen fiir eine freiheitlich
orientierte Gesellschaft einschlielich deren Wirtschaftsordnung. Zugleich werden die Chancen aller,
an der Gesellschaft teilzuhaben, ausgeglichen bzw. zumindest angeglichen, weil die staatliche
Unterstiitzung je nach individuellem Bedarf differenziert wird. Uber diese Grundsitze diirfte

weitgehend Einigkeit bestehen. Bemerkenswert ist aber, daf3 ihre verfassungsrechtliche Fixierung bis
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heute abgelehnt wird. So soll die Annahme des BVerfG von einer wirtschaftspolitischen Neutralitit
des Grundgesetzes>S) weiterhin gelten,>6) obwohl es das Zusammenspiel zwischen Grundrechten und
Sozialstaatsprinzip nahelegt, nur die —mittlerweile auch von der Europiischen Union als Ziel
anerkannte7) —soziale Marktwirtschaft als mit einer auf Freiheitlichkeit, Solidaritit und

gesellschaftlicher Teilhabe beruhenden®) verfassungsrechtlichen Ordnung vereinbar anzusehen .59

(2) Zur Steuerungswirkung des Sozialstaatsprinzips

In jedem Fall werden mit der Sozialstaatsklausel Umfang und Niveau sozialstaatlicher
Interventionen nicht festgelegt, individuelle Freiheit und sozialer Schutz nicht zu einem konkreten
Ausgleich gebracht. Deshalb erschien das Sozialstaatsprinzip frither manchen nur als ,,Appell an
Gesetzgeber und Verwaltung*“60), und es gilt immer noch als schwach.61) Als Folge findet es in der
gegenwartigen Staatsrechtslehre eher wenig Beachtung.

Der Rechtsprechung des BVerfG lassen sich immerhin einige allgemeine Aussagen zur
Ausgestaltung des deutschen Sozialstaats entnehmen. So verpflichtet Art. 20 Abs. 1 GG zur
Unterstiitzung von Hilfebediirftigen92) und zur Entschadigung bei ,,Lasten -+, die aus einem von der
Gesamtheit zu tragenden Schicksal entstanden sind““63). Fiir die Sozialversicherung hat das Gericht
ebenfalls Leitgedanken betont; es hat etwa ausgefiihrt, ,,der Schutz in Féllen von Krankheit [sei] in
der sozialstaatlichen Ordnung des GG eine der Grundaufgaben des Staates*“64), , die sozialstaatliche
Pflicht zu einer umfassenden Sicherung in der gesetzlichen Unfallversicherung [werde] auch durch das
Interesse der Allgemeinheit an der Arbeitswelt als einer wesentlichen Grundlage der Volkswirtschaft
begriindet“65), und die Arbeitslosenversicherung gestalte ,,als Zweig der Sozialversicherung ganz
wesentlich das Sozialstaatsprinzip mit aus“®). Aber fast immer wird solchen Ausfiihrungen
hinzugesetzt, die Konkretisierung der entsprechenden Verpflichtungen sei Aufgabe des
Gesetzgebers.6)) Es liegt auf dieser Linie, wenn Art. 20 Abs. 1 GG eine grofiere Rolle bei der
Rechtfertigung  staatlicher  Freiheitseingriffe  spielt®8) als bei der Begriindung von
Handlungsverpflichtungen.

Von dieser verfassungsgerichtlichen Zuriickhaltung existieren zwei Ausnahmen, die durchaus als
aufsehenerregend®® bezeichnet werden konnen. In diesen Fillen fiithrt Art. 20 Abs. 1 GG in
Verbindung mit Grundrechten zu verfassungsrechtlich begriindeten Leistungsanspriichen, wenn
auch mit gewissen FEinschrinkungen. Das bezieht sich zum einen auf ein Recht auf
Existenzminimum, das vom BVerfG aus Art. 1 Abs. 1 1.V.m. 20 Abs. 1 GG abgeleitet’® und dessen
Geltung fiir alle in Deutschland lebende Menschen bestitigt’l) wurde. Zum anderen kann es ein
Recht auf Gesundheitsleistungen geben mit der Uberlegung, angesichts der Schutzpflicht des Staates
diirften in einer Zwangsversicherung zumindest in lebensbedrohlichen Situationen potentiell
wirksame Leistungen nicht vorenthalten werden.’?) In beiden Fillen wird durch das
Sozialstaatsprinzip der Grundrechtsschutz um die Dimension von Leistungsrechten erweitert, ohne

dafl damit allerdings unmittelbar etwas iiber Pflichten des Gesetzgebers zum Ausgleich von
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faktischen Ungleichheiten oder speziellen Benachteiligungen gesagt wire.

(3) Gleichheit im Sozialstaat

Solche Verpflichtungen bleiben nach der Konzeption des Grundgesetzes zumindest im Ungeféhren.
Selbst wenn der Abbau sozialer Ungleichheit als staatliche Aufgabe begriffen wird,”3) soll flir diese
Aufgabe nicht nur das Subsidiaritétsprinzip gelten.’4) Es wird regelméifig einerseits zur Begriindung
auf eine Vielzahl rechtlicher Grundlagen verwiesen, um dann andererseits auf die Ableitung
bestimmter Verpflichtungen zu verzichten.”>) Auch in der Rechtsprechung findet sich, soweit
ersichtlich, der Begriff der sozialen Gleichheit hchstens in rechtlichen Randbereichen.”0) So hat ihn
etwa das BVerwG im Zusammenhang mit der Beschréankung von staatlichen Entschadigungspflichten
erwihnt, und zwar in dem Sinne, daB er fiir juristische Personen keine Geltung beanspruche.’”)
Ausnahmen finden sich bemerkenswerterweise vor allem in Minderheitsvoten des BVerfG,7®)
zuletzt im Votum in der Entscheidung des BVerfG zum Erbschaftssteuerrecht’). In ihm haben die
Richter Baer, Gaier und Masing die Verpflichtung des Staates zur ,,Schaffung eines Ausgleichs sich
sonst verfestigender Ungleichheiten* postuliert.89) Allerdings berufen sich die Richter dabei nicht
nur auf die sehr vage Rechtsprechung, nach der ,,der Staat die Pflicht hat, fiir einen Ausgleich der
sozialen Gegensétze und damit fiir eine gerechte Sozialordnung zu sorgen“.81) Sondern sie fligen
auch selbst hinzu, die Verfassung iiberlasse ,,dem Gesetzgeber dabei freilich einen weiten
Spielraum®.82) Es bleibt deshalb —nicht anders als beim Mehrheitsvotum, das im wesentlichen die
Systemkonsistenz des Steuerrechts im Blick hat und damit an den allgemeinen Gleichheitssatz des
Art. 3 Abs. 1 GG ankniipft —bei der Moglichkeit zur Rechtfertigung von Ausnahmen. Immerhin
wird aber betont, dal} diese Ausnahmen anderen Gemeinwohlbelangen, etwa der Schaffung von
Arbeitsplitzen, zu dienen haben.

Damit wird zwar eine sozialstaatliche Aufladung des Gleichheitssatzes ermoglicht, deren genauer
Inhalt und deren Reichweite aber nicht verfassungsrechtlich festgelegt. Das entspricht in der Sache
auch den Feststellungen von Hans F. Zacher, der sich so intensiv wie kein anderer mit dem
Sozialstaatsprinzip des Grundgesetzes beschaftigt hat.83) Er stellt fest, daf3 der Sozialstaat Gleichheit
will, aber ,,nicht Gleichheit ohne Freiheit“.84) Gerade in seinen spiten Werken betont er ,,mehr
Gleichheit* als Grundnorm, die als Idee hinter allem Sozialen stehen soll.85) Das meint nicht vollige
Gleichheit, die nicht herstellbar ist,80) sondern eine relative. Ohne von ,,sozialer Gleichheit* zu
sprechen, sah Zacher den spezifischen Bezug der Grundnorm zum Sozialen darin, dass sich die
Gleichheitsanforderungen auf Lebensverhéltnisse beziehen und eine Ungleichheit ausgleichen
sollen, die ,.entweder wirtschaftliche Ursachen oder wirtschaftliche Wirkungen hat“87). Er sah aber
auch, daf} diese Gleichheit in einem politischen Prozef3 hergestellt werden muf3. Deshalb kommt er
zu dem Schluf} : ,,Das Gelingen einer Gesellschaft oder eines Gemeinwesens hdngt davon ab, wie
die Gesellschaft und ihr Gemeinwesen mit der Gleichheit und der Verschiedenheit der Menschen

umgehen. 88)
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Im Ergebnis bleibt deshalb auch unter dem Grundgesetz—zumindest nach den bestehenden
Ansitzen in Rechtsprechung und Schrifttum —die Realisierung von sozialer Gleichheit dem
Gesetzgeber tiberlassen. Er kann sich dafiir und fiir eine Umverteilung auf das Sozialstaatprinzip
berufen,89) aber nicht, ohne die Freiheitsrechte und die anderen Staatsstrukturprinzipien zu
beachten.®0) Insofern kann die Frage, in welchem Umfang und mit welchen Grundiiberlegungen in
der deutschen Rechtsordnung soziale Gleichheit als Aufgabe angesehen und tatsdchlich durch Recht
realisiert werden soll, nur durch eine Untersuchung des bestehenden und sich weiter entwickelnden
Gesetzesrecht beantwortet werden. Bevor darauf zuriickzukommen ist, sind allerdings die im

Grundgesetz vorgesehenen Konkretisierungen des Gleichheitsgebots hervorzuheben.

3. Spezielle Gleichheitsverbiirgungen

02

Der allgemeine Gleichheitssatz des Grundgesetzes fordert die Gleichheit aller Menschen ,,vor dem
Gesetz* (Art. 3 Abs. 1 GG). Nach seiner EntstehungsgeschichteD) und der stédndigen Rechtsprechung
des BVerfG92) verpflichtet er alle Staatsgewalt (Art. 1 Abs. 3 GG) dazu, Gleiches gleich, aber auch
Ungleiches ungleich zu behandeln. Der Gleichheitssatz erginzt die Freiheitsrechte,”3) auch indem er
Zugangsmoglichkeiten zu Leistungen und Giitern schafft (a)). Wichtiger im Hinblick auf die soziale
Gleichheit sind die besonderen Gleichheitssdtze. Sie enthalten zum Teil das Verbot von
Differenzierungen, weil Recht an bestimmte Kriterien nicht ankniipfen darf (etwa die Rasse, vgl. Art. 3
Abs. 3 GG). Sie fordern aber auch zur Beseitigung von typischen Nachteilen auf. In diesem Sinne
enthalten sie soziale Rechte. Heute spielen, nachdem die Gleichstellung nichtehelicher Kin —der (Art. 6
Abs. 5 GG) umgesetzt worden ist,%4) vor allem die Gleichbehandlung von Ge — schlechtern (b)) und die
Inklusion von Menschen mit Behinderungen (c)) eine Rolle. Hin —tergrund der beiden letztgenannten
Punkte ist eine 1994 erfolgte Verfassungsinderung.9%) Mit ihr wurden die Absdtze 2 und 3 des Art. 3 GG
jeweils um einen Satz ergéinzt. Dabei sind die Einfliisse des europdischen und internationalen Rechts
nicht zu libersehen. Denn mit den Reformen hat der deutsche Grundrechtsschutz die internationale

Rechtsentwicklung aufgegriffen.

(1) Derivative Teilhaberechte

Der Gleichheitssatz fiihrt zu derivativen Teilhaberechten. Die Begriindung dafiir ist einfach : Wenn
die offentliche Hand eine Einrichtung zur Verfligung stellt, so mufl der Zugang zur ihr so geordnet
werden, dal er dem Gleichbehandlungsgebot geniigt. In der bekannten numerus clausus—
Entscheidung des BVerfG%)ist damit auch eine Pflicht zur Ausschépfung von Kapazititen
verbunden worden, allerdings keine Pflicht zur Schaffung bestimmter Kapazititen oder zu deren
Erweiterung. Eine solche Pflicht kdnnte nur aus den betroffenen Freiheitsrechten selbst abgeleitet
werden, was aber bis heute abgelehnt worden ist.%7)

Fiir die soziale Gleichheit folgt aus den abgeleiteten Teilhaberechten nichts —denn die MaBstébe fiir
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die Verteilung von Zugangsrechten bleiben unberiihrt.

(2) Gleichstellung von Mann und Frau

Etwas anders sieht die Situation hinsichtlich der Gleichbehandlung von Geschlechtern aus. Durch
die erwdhnte Verfassungsreform wurde Art. 3 Abs. 2 GG, nach dem Minner und Frauen
,.gleichberechtigt sind, ergénzt. In Art. 3 Abs. 2 S. 2 GG heifit es nun : ,,Der Staat fordert die
tatsdchliche Durchsetzung der Gleichberechtigung von Frauen und Minnern und wirkt auf die
Beseitigung bestehender Nachteile hin.“Dieser Satz legt ein Staatsziel fest, der Gesetzgeber wollte
damit der Gleichberechtigung ,,zur stirkeren Durchsetzung in der Lebenswirklichkeit verhelfen®.98)
Damit hat sich die Frage, ob S. 1 nicht auch schon zuvor ein Gleichstellungsziel oder aber nur ein
individuelles Recht auf Gleichbehandlung hinsichtlich von Rechten und Pflichten enthielt,9) ertibrigt.
Tatsachlich hatte das BVerfG schon gut zwei Jahre vor der Verfassungsénderung in seiner bekannten
Entscheidung zum Nachtarbeitsverbot von Arbeiterinnen festgestellt, ,der {iber das
Diskriminierungsverbot des Art. 3 Abs. 3 GG hinausreichende Regelungsgehalt von Art. 3 Abs. 2
GG* bestehe ,,darin, dal er ein Gleichberechtigungsgebot aufstellt und dieses auch auf die
gesellschaftliche Wirklichkeit erstreckt.“100) Das Gericht hat aus diesem Gebot geschlossen, der
Gesetzgeber konne keine MaBinahmen mit der biologischen Ungleichheit von Ménnern und Frauen
rechtfertigen, wenn in Wahrheit nur eine ,,iiberkommene Rollenverteilung* verfestigt werde, 191 und
ferner, der Gesetzgeber miisse ,tradierte Rollenverteilungen zu tberwinden” helfen!92). Das
erméchtigt den Gesetzgeber etwa zu MaBnahmen, mit denen die Erwerbsbeteiligung von Frauen
gefordert werden sollen.103) Die Aussagen haben zudem fiir den zweiten Satzteil des Art. 3 Abs. 2 S.
2 Bedeutung : Eine Beseitigung von faktischen Nachteilen darf ndmlich nicht zugleich die
iiberkommene Verteilung der sozialen Rollen von Méannern und Frauen festschreiben, also etwa die
tradierte Aufgabenverteilung innerhalb von Familien.

Dem Gesetzgeber soll zwar bei der Erfiillung des Staatsziels ein Gestaltungsspielraum zukommen.
Er muB aber ,,faktische Diskriminierungen, die sich als Folge seiner Regelungen ergeben, so weit
wie moglich vermeiden®.104) Fiir das Arbeitsrecht hilt das BVerfG den Gesetzgeber fiir ,,gehalten,
der Gefahr, dass sich die von ihm erlassenen Schutzvorschriften in der Wirklichkeit des
Arbeitslebens diskriminierend auswirken kdnnen, zu begegnen und sie so weit wie moglich durch

geeignete Regelungsmechanismen auszugleichen®.105)

(3) Gleichstellung von Menschen mit Behinderungen

Grofe praktische Wirkung kommt auch der Gleichstellung von Menschen mit Behinderungen zu.
Ebenfalls 1994 ist in Art. 3 Abs. 3 GG der Satz angefiigt worden, nach dem ,,niemand wegen seiner
Behinderung benachteiligt werden darf.106) Damit soll zugleich eine Bevorzugung von Menschen
mit Behinderungen ermdglicht werden, 107) also eine sog. positive Diskriminierung. Insofern enthalt

Art. 3 Abs. 3 S. 2 sowohl ein subjektives Recht, das eine Ungleichbehandlung wegen einer
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Behinderung verbietet, wie auch ein Staatsziel, das den Gesetzgeber zur Herstellung faktischer
Gleichheit ermichtigt und verpflichtet.108)

Allerdings hat die neue Vorschrift zunichst eine eher verhaltene Rolle gespielt und erst durch neuere
rechtliche Entwicklungen an Bedeutung gewonnen. Das 146t sich sehr gut an der Frage der
schulischen Integration zeigen. Zu ihr hatte das BVerfG noch 1997 ausgefiihrt : ,,Ein
Einschétzungsspielraum sowie der Vorbehalt des tatsdchlich Machbaren und des finanziell
Vertretbaren bestehen aber auch bei der Ausgestaltung des Regelungskonzepts durch den
Gesetzgeber. Er ist durch Art. 2 Abs. 1, Art. 6 Abs. 2 Satz 1 und Art. 3 Abs. 3 Satz 2 GG nicht
verpflichtet, fiir das jeweilige Land alle Formen integrativer Beschulung bereitzuhalten. Im Rahmen
seiner Entscheidungsfreiheit kann er vielmehr von der Einflihrung solcher Integrationsformen
absehen, deren Verwirklichung ihm aus pddagogischen, aber auch aus organisatorischen,
personellen und finanziellen Griinden nicht vertretbar erscheint. Voraussetzung dafiir ist, daf die
verbleibenden Modglichkeiten einer integrativen Erziehung und Unterrichtung den Belangen
behinderter Kinder und Jugendlicher ausreichend Rechnung tragen.“109 1In der Sache konnte es
damit bei der herkémmlichen Trennung verschiedener Schulformen fiir Menschen mit und ohne
Behinderung bleiben.!10) Das hat sich mittlerweile grundlegend gedndert. Die Schulgesetze der
Linder sehen heute sehr viel mehr Integrationsangebote vor, wenn auch in durchaus
unterschiedlichem Umfang.

Getrieben wird diese Entwicklung nicht durch das Verfassungsrecht, sondern bemerkenswerterweise
durch das Volkerrecht, nimlich die UN —Konvention zum Schutz der Rechte von Menschen mit
Behinderungen (UN—BRK)!!D. Auch wenn die Bundesregierung deren Bedeutung cher klein
geredet hat,12) ist zumindest auffillig, wie stark die behinderungspolitischen Diskussionen an Fahrt
gewonnen haben und daf} dabei immer auf die Behindertenrechtskonvention Bezug genommen wird.
Das gilt fiir die Uberlegungen zum Behinderungsbegriff!13) und vor allem fiir den eingeleiteten
Paradigmenwechsel : von der Integration zur Inklusion. Im Lichte dieser Diskussionen ist zur Zeit
eine umfassende Reform des Teilhaberechts geplant.!19 Der mittlerweile vorliegende
Gesetzentwurf bleibt allerdings hinter vielen Forderungen der Behindertenverbénde zuriick, und die
Realisierung der Reform ist nicht zuletzt wegen der mit ihr verbundenen Finanzierungsfragen noch

offen.

MI. Umsetzung : Zur praktischen Bedeutung sozialer Gleichheit

1. Voriiberlegungen

Soziale Gleichheit kann durch den Abbau von Beeintriachtigungen und durch einen wirtschaftlichen
Ausgleich angestrebt werden, wobei jeweils die Eroffnung von Teilhabemdglichkeiten eine wesentliche

Rolle spielt. Dafiir kommt eine Vielfalt von Instrumenten in Betracht,!15) die hier nicht im einzelnen
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dargestellt werden konnen. Die vorgeschlagene Zweiteilung der Zielsetzungen kann aber eine grobe
Systematisierung erleichtern.

Der Abbau von Beeintrichtigungen betrifft Nachteile, die durch personliche Eigenschaften in
Verbindung mit der gesellschaftlichen Bedeutungszuschreibung dieser Eigenschaften entstehen, etwa
fiir Menschen mit Behinderungen, fiir Angehdrige eines Geschlechts oder einer Ethnie etc. Dafiir muf3
auch der Staat sorgen, soweit er selbst liber Teilhabemdglichkeiten entscheidet. Er wird aber relevante
Nachteile praktisch wirksam nur dann abbauen kdnnen, wenn er zugleich die Rechtsverhéltnisse
zwischen den Mitgliedern der Gesellschaft entsprechend ausgestaltet. Er muf3 also privatrechtsgestaltend
titig werden, etwa im Arbeitsrecht, aber unter Umsténden auch im sonstigen Vertragsrecht. Das fiihrt
oftmals zu Freiheitsbeschriankungen. Diese sind grundsétzlich dann hinzunehmen, wenn die Betroffenen
eine Verantwortung fiir den Abbau von Beeintrachtigungen trifft und die Pflichten verhdltnismaBig
sind.!110) Hinzuweisen ist etwa auf die Regelungen des SGB IX, dessen zweiter Teil verschiedene
Pflichten der Arbeitgeber zur Ermdglichung einer beruflichen Teilhabe enthdlt. Einen besonderen,
Arbeitsverhdltnisse und weitere Privatrechtsverhéltnisse erfassenden, Diskriminierungsschutz sieht das
Allgemeine Gleichbehandlungsgesetz, das 2006 erlassen worden ist.117) Dieses Gesetz enthilt fiir die
deutsche Rechtsordnung einen weitgehend neuen, auf unionsrechtlichen Vorgaben beruhenden!!®)
Regelungsansatz.

Ein wirtschaftlicher Ausgleich kann vor allen durch die Berlicksichtigung der finanziellen Situation bei
Belastungen, also im Steuerrecht, aber auch durch die Zurverfiigungstellung von Leistungen und
Diensten hergestellt werden. Der letztgenannte Punkt bezieht sich auf Infrastrukturleistungen und
Dienste im allgemeinen Offentlichen Interesse!!®) bzw. der Daseinsvorsorge!2?) ebenso wie auf
Sozialleistungen zur Unterhaltssicherung und zur Forderung.12D) Sie kénnen ganz vom Staat
bereitgestellt oder zu verminderten Preisen angeboten werden. Dafiir ist eine Umverteilung erforderlich,
weil entsprechende Einrichtungen und Leistungen steuerfinanziert sind. Umverteilungen kennzeichnen
ferner auch Sozialversicherungssysteme. Zwar sind Risikoabsicherungssysteme, die auf Vorsorge
beruhen, beitragsfinanziert; bei ihnen existiert eine(auch rechtlich relevante) Beziehung zwischen
Leistung und Gegenleistung,122) aber grundsétzlich nicht im Sinne einer Aquivalenz. Stattdessen findet
eine finanzielle Umverteilung zwischen den Versicherten statt, und zwar in klassischen
Sozialversicherungssystemen sowohl aufgrund der unterschiedlichen Risikoanfilligkeit (was nur
Ausdruck des Versicherungsprinzips ist) als auch aufgrund der einkommensabhingigen
Beitragsberechnung. Das wird —in Deutschland!23) wie im Recht der EU!24) —als Ausdruck der
Solidaritat verstanden oder gar mit dieser gleichgesetzt!25), wenn sich auch unterschiedlich hohe
Beitriige in Sicherungssystemen angesichts unterschiedlicher Lebensstandards durchaus als Aquivalente

fiir unterschiedliche Entwicklungschancen begreifen lieen.
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2. Soziale Gleichheit im Sozialrecht

(1) Gesundheitsversorgung

(O Umverteilungswirkungen entfalten viele gesetzliche Krankenversicherungssysteme, weil in

ihnen grundsétzlich einheitliche Leistungen fiir alle Versicherte gewidhrt werden, aber die
Beitrdge einkommensbezogen sind. In Deutschland sind diese Wirkungen allerdings nicht nur
durch die obere Beitragsbemessungsgrenze!26) beschrénkt. Vielmehr ist dort die Situation
deshalb weltweit einmalig, weil zur Absicherung des Gesundheitsrisikos zwei funktional
dquivalente Systeme nebeneinander existieren : die Gesetzliche Krankenversicherung (GKV)
und die Private Krankenversicherung(PKV). Diese durchaus rechtpolitisch umstrittene
Architektur!2?) ist mehreren Besonderheiten der deutschen Sozialversicherung zu verdanken.
Sie hat erstens die eigenstdndige Absicherung von Beamten, Richtern und Soldaten nicht
verdringt;128) sie folgt zweitens immer noch dem Bismarck’schen Modell insofern, als
Selbstindige nur zu einem kleinen Teil in die GKV verpflichtend eingebunden werden; und vor
allem kennt sie eine obere Versicherungspflichtgrenze,!29) die es besser verdienenden
Arbeitnehmern erlaubt, sich privat statt gesetzlich zu versichern. Diese Reglung ist nur aus der
Regelungstradition  erklérlich.130)  Tmmerhin  besteht seit 2009 eine umfassende
Versicherungspflicht, was zur Folge hat, dafl auch innerhalb der PKV, die nun einen Basistarif
vorsehen mufl, ein—wenn auch beschrankter —finanzieller Ausgleich zwischen den
Versicherten stattfindet.!31)

Dementsprechend ist die deutsche GKV weniger auf die Herstellung sozialer Gleichheit
gerichtet als soziale Krankenversicherungen in anderen Landern. Dazu pafit, daB3 die beitragslose
Versicherung von Ehegatten, Lebenspartnern und Kindern!32) zwar diese Personengruppe
unterstiitzt, die Beitragsfreiheit aber nicht von der Haushaltssituation abhdngt, in der sich

Versicherte befinden.

@ Gleichheit und Gesundheit stehen aber in einem sehr viel grundsétzlicheren Zusammenhang,

Gesundheit ist einerseits eine Grundvoraussetzung fiir die Teilhabe an der Gesellschaft —nicht
nur bezogen auf das Erwerbsleben, sondern auch alle anderen Teilhabemdglichkeiten.
Gleichzeitig wissen wir, da3 Gesundheit in sehr hohem Mafle von sozialen Voraussetzungen
abhéngt. Auch wenn unmittelbare Kausalitdten zwischen Einkommen und Gesundheitszustand
kaum ausreichend abgesichert nachweisbar sind : Statistiken weisen dennoch klar auf
Zusammenhénge zwischen Einkommen und Bildung sowie zwischen Bildung und Gesundheit
hin.

Insofern miifite eine auf soziale Gleichheit zielende Gesundheitspolitik sehr grundsétzlich
ansetzen. lhr miiite es um gesundheitsbezogene Bildung und Prévention und in diesem

Zusammenhang um die Forderung gesundheitsbewullten Verhaltens gehen. Dabei ergébe sich
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dann aber zugleich eine neues Spannungsfeld zwischen individueller Freiheit und einem
paternalistischen oder erzieherischen Sozialstaat, der sich radikaler als bis jetzt um das
Wohlergehen seiner Bevolkerung kiimmert —zumal die Steuerungsinstrumente durchaus subtil
sein kénnen.!33) Der mittlerweile gesetzlich in allen Landern eingefiihrte Nichtraucherschutz, der
auch ein volliges Rauchverbot in 6ffentlich zugénglichen und von Unternehmen oder Vereinen
betriebenen R&umen vorsieht, mag als ein Beispiel dienen. Allerdings ist hier einerseits der
Eingriff in die Freiheitsrechte eindeutig,!34) ebenso eindeutig aber nach mittlerweile einhelliger
Uberzeugung auch der Zusammenhang zum Gesundheitsschutz. Deshalb wurden entsprechende
Verbote fiir verfassungsgemil gehalten,!35) wobei sich das oben schon dargelegte
verfassungsrechtliche Muster zeigt : Der Gesetzgeber war zwar nicht auf der Grundlage seiner
Schutzpflicht zur Einfiihrung eines Rauchverbots verpflichtet,!36) sofern er ein solches Verbot
eingefiihrt hat, gilt es jedoch als gerechtfertigt; Warnungen vor zu starker Regulierung des
Privatlebens bleiben demgegeniiber vereinzelt.137) Praktisch allerdings ist die Gesundheitspolitik
in Deutschland nicht wesentlich weiter gekommen : Seit Jahren wurde ein Ausbau der
Privention gefordert und geplant.!38) Im vergangenen Jahr wurde denn auch endlich ein
Priventionsgesetz erlassen,!39 mit dem Priventionsleistungen in der GKV ausgebaut wurden
und eine sog. ,,nationalen Praventionsstrategie eingeflihrt worden ist. Damit sind aber nur erste
Ansitze geschaffen und von einem gesundheitspolitischen Paradigmenwechsel kann nicht die

Rede sein.

(2) Alterssicherung

Kern der Alterssicherung in Deutschland ist die Gesetzliche Rentenversicherung (GRV). Sie beruht
in ihrer organisatorischen Ausgestaltung noch auf der Bismarck‘schen Gesetzgebung,!49) in der
Ausgestaltung der Leistungen aber auf der sog. Groflen Rentenreform aus dem Jahr 1957141, die das
Kernstiick der sozialpolitischen Reformen im ersten Jahrzehnt des Wiederaufbaus nach dem Ende
des Zweiten Weltkriegs darstellt.142)

Die GRV dient der Lebensstandardsicherung. Jedoch ist diese Funktion durch die um die
Jahrtausendwende durchgefiihrten Reformen, mit denen vor allem auf die demographi —schen
Entwicklungen reagiert werden sollte, abgeschwécht. Nun existiert ein Drei — Schichten —Modell
der Alterssicherung, dessen zweiter Bestandteil die betriebliche Versorgung bzw. eine steuerlich
geforderte Privatversicherung (sog. Riester — Rente) darstellt.!43)

Die Umverteilungseffekte der GRV sind relativ gering. Ganz abgesehen davon, dal auch hier zwei
Sondersysteme existieren, ndmlich wiederum eines fir Beamte, Richter und Soldaten!44) sowie
eines fiir Angehorige Freier Berufe,!45) und daB viele Selbstindige immer noch nicht der
Versicherungspflicht unterliegen!49) : Vor allem sind die Leistungen in der GRV sehr stark

beitragsbezogen. Die frither einem sozialen Ausgleich dienende Rente nach Mindesteinkommen ist
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schon seit dem Rentenreformgesetz *92147) ein Auslaufmodell, und auch beitragslose Zeiten werden
immer weniger anerkannt.!48) Die Stirkung des abgeschwichten Aquivalenzprinzips liegt im Trend
der europdischen Entwicklung,!49 zumal in Deutschland —anders als in vielen siideuropéischen
Lindern!30) — eine Mindestsicherung als Aufgabe der Sozialhilfe und nicht der Rentenversicherung
angesehen wird. Das wird sich voraussichtlich auch nicht in der nichsten Zeit dndern.!51)  Die
staatliche Forderung der privaten Rente kommt immerhin vor allem Familien mit Kindern und
Geringverdienern zugute.!52) Das Problem ist aber, daf} sie vor allem von denen, die relativ wenige

Rentenanwartschaften aufbauen, trotzdem nicht in ausreichendem Mafle genutzt wird.153)

(3) Andere Sozialleistungen

(D Eine Familienforderung findet auch innerhalb der Sozialversicherung statt : durch die
beitragsfreie Versicherung in der GKV und die Anerkennung von Erziehungszeiten als
Pflichtbeitrags —und Beriicksichtigungszeiten in der GRV. Das BVerfG hatte allerdings in einer
Entscheidung zur Pflegeversicherung!54) die Anerkennung eines ,,demographischen Beitrags*
angemahnt,!155) die Umsetzung dieser Entscheidung ist aber bis heute hochst umstritten.156) Im
iibrigen wird die Familienforderung in Deutschland vor allem durch zwei Forderleistungen!57)

durchgefiihrt. Hintergrund ist die aus Art. 6 Abs. 1, 20 Abs. 1 GG ableitbare Schutz—und
Forderungspflicht fiir Ehe und Familie, die aber nach der Rechtsprechung nicht gleichbedeutend
ist mit einer Pflicht zum Ausgleich aller die Familien treffenden Belastungen oder zu einer
Forderung ohne Riicksicht auf sonstige 6ffentliche Belange. Vielmehr bleibt es auch hier bei der
Gestaltungsfreiheit des Gesetzgebers.158) Damit ist zwar einerseits klargestellt, dass die
Kinderbetreuung als eine Leis—tung zu betrachten ist, die auch im Interesse der Gemeinschaft
liegt und —deren Anerkennung verlangt.159) Andererseits scheiden aber originére Teilhabe —
bzw. Leistungsrechte aus, und die Eltern konnen allein aus den verfassungsrechtlichen
Bestimmungen noch keine subjektiven Rechte ableiten. 160)

Das Kindergeld dient der Unterhaltssicherung; seit einer grundlegenden Reform im Jahr
1996161) ist es weitgehend in das Steuerrecht integriert und wird in der Form von
Kinderfreibetragen gewdhrt. Nur fiir Personen, die nicht der unbeschriankten Steuerpflicht
unterliegen, ist noch eine Geldleistung vorgesehen.162) Durch die Integration in das Steuerrecht
soll mehr die Leistung der Kinderbetreuung honoriert als deren Lasten betont werden.163) Tm
Ergebnis bedeutet das auch, dal die Mechanismen des Steuerrechts, auf die noch kurz
einzugehen sein wird,!649) greifen und Besserverdienende von einem Progressionsvorteil
profitieren.

Mit dem Elterngeld soll die Kindererziehung staatlich gefordert werden. Es wurde zunéchst als
Erziehungsgeld 1985 eingefiihrt,165) erfuhr aber 2006166) nicht nur eine Umbenennung, sondern
auch eine grundlegende Umgestaltung. Seitdem werden keine festen Betrdge mehr gewédhrt, und

es gibt auch keine Bediirftigkeitspriifung mehr. Vielmehr stellt das Elterngeld nunmehr eine
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Entgeltersatzleistung dar, die zwar steuerfinanziert ist, sich aber nach dem vorangegangenen
Einkommen richtet.167) Die Vereinbarkeit dieser Regelung mit Art. 3 Abs. 1 GG, aber auch mit
Art. 6 Abs. 1 GG wurde angezweifelt,168) sie folgt jedoch aus dem Ausgleich von
Opportunititskosten. Der neue, auf eine bessere Vereinbarkeit von Erwerbstitigkeit und Familie
sowie auf eine Verdnderung der tradierten Rollenverteilung innerhalb der Familie hinwirkende
Ansatz liegt im familienpolitischen Gestaltungsspielraum des Gesetzgebers —auch wenn damit
wirtschaftlich schwécher gestellte Eltern relativ an Leistungen verlieren.

2 Als letztes sozialstaatliches ,,Auffangnetz* existiert in Deutschland die steuerfinanzierte und
bediirftigkeitsabhéngige Sozialhilfe. Mit einigen Reformen, der schon erwihnten Rentenreform
der Jahrtausendwende!®®) und vor allem den sog. Hartz—Reformen!70), wurde das bis dahin
einheitlich geltende Sozialhilferecht (BSHG) etwas aufgespalten. Es ist nun grundsitzlich im
SGB XII'7D) geregelt, mit einigen Besonderheiten fiir die Grundsicherung im Alter.172) Fiir alle
Erwerbsfahigen gilt aber das SGB II. Dieses Gesetz zielt auf eine Aktivierung und ist damit
Ausdruck eines sich wandelnden Sozialstaatsverstdndnisses; unter dem Motto ,,Fordern und
Foérdern® wird einerseits der Druck auf eine Arbeitsaufnahme erhéht und sollen andererseits zur
Eingliederung sinnvolle MaBnahmen angeboten werden.!73) Ein Sondergesetz besteht fiir
Asylbewerber und geduldete Auslander.174)

Die eigentlichen Leistungen werden weitgehend nach Regelsédtzen bemessen. Das BVerfG hat
die insofern zunéchst im SGB II vorgesehen Regelung fiir verfassungswidrig gehalten; sie
verstiel nach Ansicht des Gerichts gegen das Recht auf Sicherung des Existenzminimums, das
aus Art. 1 Abs. 1 i.V.m. Art. 20 Abs. 1 GG abgeleitet wird und sowohl die Sicherung des
physischen Uberlebens als auch eine soziokulturelle Komponente umfaft.175) Es soll Pflicht und
Recht des Gesetzgebers sein, dieses Existenzminimum festzulegen. Insbesondere im Hinblick
auf die Er6ffnung von Teilhabechancen bestehen gesetzgeberische Wertungsspielraume. Aber
das BVerfG fordert nicht nur eine Begriindung als prozedurale Kompensation der
Ergebnisoffenheit,!76) sondern zieht gleichzeitig eine Untergrenze und begriindet damit auch ein
unmittelbar aus der Verfassung abgeleitetes Leistungsrecht : Denn der Gesetzgeber diirfe keine
»evident unzureichende* Leistung vorsehen.!77) Tatséchlich hat er die Regelsétze als Folge der
Entscheidung neu berechnet. Er bezieht sich zur Feststellung des Bedarfs auf die alle fiinf Jahre
ermittelten Einkommens —und Verbrauchsstichprobe (EVS) und orientiert sich in diesem
Rahmen an den unteren 15% als Referenzhaushalten. Das BVerfG hat diese Methode, den Ansatz
und die Verdnderung des zugrundgelegten Warenkorbs trotz einiger Kritik in der Literatur!78)
zwischenzeitlich zu recht akzeptiert.!7) Ein grundsétzlicher Einwand wird allerdings nach wie
vor insbesondere von Wohlfahrtsorganisationen vorgetragen, ndmlich daf} der insgesamt vom
Gesetzgeber gewdhlte Ansatz das, was wirklich zum Leben gebraucht wird, verfehle und

wichtige Teilhabemoglichkeiten verschlossen blieben. Vor dem Hintergrund der Rechtsprechung
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des BVerfG bleibt das ein sozialpolitisches Argument. Dieses Argument hat aber vor allem
insofern Gewicht, als es um die Teilhabechancen von Kindern!80) geht : Denn aus der
sozialpolitischen Forschung ist bekannt, wie sich ,,Armutskarrieren* iiber den Lauf der Zeit
verfestigen. Deshalb miifite der Gesetzgeber dringend MaBnahmen unternehmen, um die
Bildungs —und Entfaltungschancen von Kindern und Jugendlichen, die in wirtschaftlich
prekéren Situationen leben miissen, zu verbessern. Zur Herstellung faktischer sozialer Gleichheit
wire das der wohl wichtigste Schritt.

(® Entschddigungsleistungen konnen — etwa im Fall der Aufopferung — im Rechtsstaatsprinzip
wurzeln. Eine staatliche Verpflichtung zur Entschiddigung kann aber nicht nur aus den
Grundrechten, sondern auch aus dem Sozialstaatprinzip folgen. So betont das BVerfG, die
staatliche Gemeinschaft habe in der Regel Lasten mit zu tragen, ,,die aus einem von der
Gesamtheit zu tragenden Schicksal entstanden sind und mehr oder weniger zuféllig nur einzelne
Biirger oder bestimmte Gruppen von ihnen getroffen haben*.!81) Entschidigungsleistungen
dienen dem Ausgleich besonderer Belastungen, nehmen aber in der Regel nicht auf die

finanzielle Situation der Betroffenen Riicksicht.

3. Soziale Gleichheit im librigen Verwaltungsrecht

100

(1) Steuerrecht

Im Steuerrecht ist nach der Rechtsprechung des BVerfG der Grundsatz der wirtschaftlichen
Leistungsfahigkeit zu beachten. Dieser Grundsatz soll ,,vom Sozialstaatsprinzip nach Art. 20 Abs. 1,
Art. 28 Abs. 1 Satz 1 GG --- unterstiitzt™ werden, weshalb ,,bei Steuern, die an die Leistungsfahigkeit
des Pflichtigen ankniipfen,---die Beriicksichtigung sozialer Gesichtspunkte nicht nur zuldssig
sondern geboten‘ sei.!82) Ausdriicklich betont das Gericht ferner, daB3 ,,die Steuerpolitik auf die
Belange der wirtschaftlich schwécheren Schichten der Bevolkerung Riicksicht zu nehmen hat*.183)
Das verbietet degressive Steuertarife, jedenfalls wenn andere rechtlich geschiitzte Interessen nicht
ausnahmsweise eine Ungleichbehandlung rechtfertigen.

Damit 146t sich umgekehrt eine Progression des Steuertarifs und eine Verminderung der Steuerlast fiir
wirtschaftlich schwache Schuldner rechtfertigen.!84) Inwieweit diese verfassungsrechtlich gefordert
ist, bleibt offen. Die steuerliche Freistellung eines Existenzminimums und die Beriicksichtigung der
Familienmitglieder in diesem Zusammenhang griindet im Verfassungsrecht!85 und wird zum Teil als
Ausdruck einer sozialen Gleichheit gesehen.!86) Aber es liegt in der Anlage des Steuersystems mit
Progressionstarif, da die Freistellung von Einkommen absolut mit gréB3eren Entlastungen fiir besser

Verdienende als fiir schlechter Verdienende verbunden ist.
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(2) Zugang zu Einrichtungen

@

Viele Teilhabechancen hidngen davon ab, dal zu offentlichen Einrichtungen eine
Zugangsmoglichkeit besteht. Dafiir bedarf es nicht nur der Abwehr von Diskriminierungen,
sondern unter Umstdnden auch des Umbaus bestehender Einrichtungen oder deren Errichtung,
insbesondere wenn es um die Teilhabe von Menschen mit Behinderungen geht. In diesem Sinne
hat das BVerfG zu deren Gleichstellung festgestellt, eine Benachteiligung konne ,,auch bei
einem Ausschluss von Entfaltungs —und Betétigungsmdglichkeiten durch die offentliche
Gewalt gegeben sein, wenn dieser nicht durch eine auf die Behinderung bezogene
FordermafBnahme kompensiert wird“.187) Zur Erreichung der Barrierefreiheit sind vom Bund
und den Lindern Gleichstellungsgesetze erlassen worden.!88) Dennoch sind in der Praxis

Defizite weiterhin nicht zu tibersehen.189)

@ Ein weiteres Zugangsproblem ergibt sich dann, wenn die Inanspruchnahme von Einrichtungen

mit Kosten verbunden ist. Das hat die Rechtsprechung mehrfach beschéftigt, die in verschiedener

Hinsicht sozialstaatliche Maflnahmen zum Schutz wirtschaftlich Schwacher gefordert hat.

Rechtsschutz muB3 jedermann unabhéngig von seinen Einkunft—und Vermogensverhéltnissen
mdglich sein. Im Hintergrund steht dessen Bedeutung fiir die Durchsetzung der Rechte : 190)Dafiir
sind im Verfassungsstaat allein die Gerichte zustidndig; konnen sie nicht befaf3t werden, besteht die
Gefahr, daf3 die Rechte praktisch leerlaufen.!9D) Deshalb hat das BVerfG zundchst aus Art. 20 Abs.
1i.V.m. Art. 3 Abs. 1 GG192), dann auch aus dem Rechtsstaatsprinzip i.V.m. Art. 3 Abs. 1 GG193)
abgeleitet, die Situation von mehr und weniger Vermdgenden bediirfe im Bereich des
Rechtsschutzes einer Angleichung. Dementsprechend ist die Gewdhrung von Prozef3kostenhilfe
ein sozialstaatliches Gebot. Entsprechende Forderungspflichten beziehen sich aber nicht nur auf
den Zugang zu Gerichten. Angesichts der besonderen Bedeutung des Rechtsschutzes hat das
BVerfG vielmehr betont : ,,Der allgemeine Gleichheitssatz (Art. 3 Abs. 1 GG) in Verbindung mit
dem Sozialstaats —und dem Rechtsstaatsprinzip(Art. 20 Abs. 1, 3 GG) verlangt, dass der
Gesetzgeber auch im auflergerichtlichen Bereich die erforderlichen Vorkehrungen trifft, damit der
Rechtsuchende mit der Wahrnehmung und Durchsetzung seiner Rechte nicht von vornherein an
mangelnden Einkiinften oder ungeniigendem Vermogen scheitert.«194)

Auch der Zugang zu anderen Einrichtungen, die fiir die Grundrechtsausiibung wesentlich sind,
darf durch die Erhebung von Gebiihren faktisch nicht wirtschaftlich Schwachen verwehrt
werden. Das gilt flir Schulen und Hochschulen : Hier trifft die Gesetzgeber eine besondere
Verpflichtung, fiir die Wahrung gleicher Bildungschancen. 195 Das betrifft die Regelungen tiber
den Zugang und die Auswahl.190) Es betrifft ebenso die Gebiihren. Dementsprechend diirfen
Studiengebiihren, die allerdings nach einer kurzen Zwischenphase heute filir das Studium nicht
mehr erhoben werden, nicht vom Hochschulbesuch abhalten. Das BVerfG hat in diesem

Zusammenhang auch ausdriicklich die Riicksichtnahme auf ,Belastungen Studierender*
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verlangt, ,,die aufgrund personlicher Lebensumstinde oder gesellschaftlicher Benachteiligung
in ihrer personlichen und sozialen Entfaltung behindert sind*.197)

* Die sozialstaatliche Verpflichtung zur Erdffnung von Zugangsmoglichkeiten kann auch eine
Abweichung vom gebiihrenrechtlichen Aquivalenzprinzip und der formalen Gleichbehandlung von
Gebiihrenschuldnern rechtfertigen und insofern zu Umverteilungen zwischen diesen Schuldnern
fithren. Das hat das BVerfG zum Besuch von Kindergérten hervorgehoben und sich dabei auf zwei
Erwidgungen gestiitzt : zum einen die Herstellung von Chancengleichheit,198) zum anderen den

Zusammenhang zwischen der Kinderbetreuung und einer Grundrechtswahrnehmung. 199

(3) Réumliche Verteilung

Gleichheit betrifft nicht nur Vergleiche zwischen Mitgliedern der Gesellschaft im Hinblick auf
bestimmte Fragen wie einzelne Teilhabechancen. Sie betrifft auch Vergleiche in der Zeit, die im
Zusammenhang mit der Forderung nach Generationengerechtigkeit stehen.200) Und sie betrifft die
Entfaltungsmoglichkeiten im Raum.

Diese Moglichkeiten betreffen zugleich die soziale Gleichheit. Im Kern geht es ndmlich um die
Verteilung von Einrichtungen und Leistungen, etwa angefangen von Straflen iiber Betreuungs —und
Bildungseinrichtungen, Krankenhdusern und Pflegeheimen bis zum Zugang zum Internet. Diese
Verteilung erfahrt angesichts des demographischen Wandels neue Bedeutung.201) Lange sicherten
sowohl Sozialstaatsprinzip und Gleichwertigkeitsgrundsatz ein umfassendes soziales
Inklusionsversprechen, das aber durch den voraussehbaren, regional sehr unterschiedlichen
Riickgang der Bevolkerung zunehmend geféhrdet wird, zumal sich die rechtlichen und tatséchlichen
Rahmenbedingungen dndern.202) Insofern steht die auf den Raum bezogene soziale Gleichheit in

Deutschland vor ganz neuen und selbst im Ansatz nicht geklarten Herausforderungen.

IV. Schluf}
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D

2)

3) Vgl. zu stabilisierenden Effekten von Ungleichheit und moglichen universellen Griinden dafiir Tilly, Durable Inequality, 1998.

4)

5)

6)

7) Fratzscher, Verteilungskampf — Warum Deutschland immer ungleicher wird, 2016.

8) Vgl. nur

9) Papier, ** ; Steiner, **

10) Eine Ausnahme stellt die Befassung der Staatsrechtslehrervereinigung mit dem Thema auf der Jahrestagung 2008 dar ; vgl. Davy und Axer,
Soziale Gleichheit — Voraussetzung oder Aufgabe der Verfassung, VVDStRL H. 68 (2009), S. 122 ff—und 177 ff.

11)

12) Wissenschaftsrat, **

13) So v. Hayek, Recht, Gesetz und Freiheit (Das Trugbild sozialer Gerechtigkeit), 2003, S. 229.

14) Uber die Grundlehren der von Adam Smith begriindeten Volkswirtschaftstheorie, Ein Beitrag zur Rechtsphilosophie, 2. Aufl., 1868, S. 264 ;
dazu néher Rauscher, Die soziale Rechtsidee und die Uberwindung des wirtschaftsliberalen Denkens, Hermann Roesler und sein Beitrag zum
Versténdnis von Wirtschaft und Gesellschaft, 1969, S. 235 ff.

15) Deutsches Privatrecht, Bd. I, 1895, S. 26.

16) Vgl. zu den Ansétzen im Zusammenhang mit dem Verhéltnis zwischen Wettbewerb und Sozialstaat Becker, **

17) Vgl.,

18) Und die deshalb auch als eine Triebfeder der deutschen Sozialversicherungsgesetzgebung erscheint, vgl. Ritter, **

19) Im einzelnen allerdings sind die Beziige &duBerst vielféltig und unterliegen naturgemifl dem Wandel. Offensichtlich wird dies bei der
Einbeziehung historischer Perspektiven, vgl. etwa Zacher, **

20) Vgl. Heinig, **

21) Dazu insbesondere Zacher, **

22) Vgl.

23)

24) Vgl. dazu und zu den folgenden Passagen schon Becker, Das Recht auf Gesundheit, in FS fiir Steiner, **

25) Die Verfassung von 1793 (franzosische Fassung abrufbar unter http : //mjp.univ — perp.fr/france/co1793.htm) ist nicht in Kraft getreten. Sie
enthielt in ihrer Erklarung der Menschen —und Biirgerrechte mit Art. 21 die Verpflichtung des Staats, die Existenz der Bediirftigen zu sichern.

26) Vgl. das Recht auf kostenfreie Bildung, §§ 155, 157 der Verfassung des deutschen Reiches vom 28.3.1849 (,,Paulskirchenverfassung® ; RGBI.
1849, S. 101ff.). Zur allgemeinen Bedeutung und Rezeption der Verfassung vgl. auch Hans—Jochen VOGEL, ,Das Vermichtnis der
Paulskirche, Einige Bemerkungen zur Bedeutung der Frankfurter Reichsverfassung von 1849 fiir unsere Zeit“, in : NJW, 1998, S. 1534 ff.

27) Constitucion Politica de los Estados Unidos Mexicanos vom 5.2.1917 (in englischer Fassung abrufbar unter :
http://www.juridicas.unam.mx/infjur/leg/constmex/pdf/consting.pdf). Die Verfassung enthielt (und enthilt) einen eigenen Titel iiber Arbeit und
soziale Sicherheit (Art. 123).

28) Grundgesetz der Russischen Sozialistischen Foderativen Sowjetrepublik vom 10.7.1918
(Text abrufbar unter http://www.verfassungen.net/rus/rsfsr18 —index.htm). So statuiert Art. 17 ein Recht auf unentgeltliche Bildung fiir die
Arbeiter —und Bauernschaft. Dabei soll aber auch die in Art. 18 niedergelegte Losung ,,Wer nicht arbeitet, soll auch nicht essen! hier nicht
unerwihnt bleiben.

29) Verfassung des deutschen Reiches vom 11.08.1919 (,, Weimarer Reichsverfassung™—WRV), RGBI. 1919, 1383.

30) Vgl. Art. 155 ff. WRV, u.a. mit der Pflicht zur Schaffung eines umfassenden Versicherungswesen (Art. 161) und der Gewiahrleistung eines
Mindestmales an sozialen Rechten (Art. 162).

31) Die IAO wurde in Kapitel XIII des Versailler Friedensvertrags geschaffen, vgl. RGBI. 1919, 1268 ff.

32) Vgl. Becker, in : Iliopoulos — Strangas (Hrsg.), **

33) Vgl. nur Hesse, in : Benda/Maihofer/Vogel (Hrsg.), Handbuch des Verfassungsrechts, 2. Aufl. 1994, § 5 Rdnr. 6, wonach ,,das Grundgesetz sucht
die rechtliche Geltung der Grundrechte so fest wie moglich zu sichern®. Vgl. auch Badura, Der Staat 14 (1975), 17, 25, und bezogen auf ein
allgemeines Prinzip sozialer Grundrechte, S. 28 ff. ; Isensee, Der Staat 19 (1980), 368, 369 ff. Ebenfalls positiv zur Zuriickhaltung des GG
Riifner, in : HGR I, 2006, § 40 Rdnr. 24.

34) Zu den Motiven und zur Wirkméchtigkeit dieser neuen Sozialversicherung nur Stolleis, Geschichte des Sozialrechts in Deutschland, 2003, S. 52 ff.

35) Vgl. zur sozialen Selbstverwaltung nur Becker, Funktionen der sozialen Selbstverwaltung, LVA Mitteilungen 2003, 571 ff.

36) Art. 161 WRV : | Zur Erhaltung der Gesundheit und Arbeitsfahigkeit, zum Schutz der Mutterschaft und zur Vorsorge gegen die wirtschaftlichen
Folgen von Alter, Schwiche und Wechselfillen des Lebens schafft das Reich ein umfassendes Versicherungswesen unter maflgebender
Mitwirkung der Versicherten.*
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37) Wenn auch als ein ,,Gesetzgebungsprogramm... im engeren Sinne“, so Schmitt, in : Anschiitz/Thoma (Hrsg.), Handbuch des Deutschen
Staatsrechts, Bd. 2, 1932, S. 603.

38) Und zwar als VerheiBung einer ,,umfassenden Revision der Gesetzgebung* im Sinne einer Erginzung (im Umfang) und Anderung (hinsichtlich
der Mitwirkung der Versicherten), so Anschiitz, Die Verfassung des Deutschen Reichs vom 11. August 1919, 13. Aufl. 1930, Anm. zu Art. 161.

39) Vgl. Peters, Die Geschichte der sozialen Versicherung, Sonderausgabe 1978, S. 98 ff.

40) Vgl. vgl. Poetzsch — Heffter, Handkommentar der Reichsverfassung, 3. Aufl. 1928, S. 496.

41) Pragend war zundchst der Vortrag von Forsthoff, ,,Begriff und Wesen des sozialen Rechtsstaates”, VVDStRL H. 12 (1954), S. 8 ff. ; der dann
eine breite Debatte ausloste. Vgl. etwa die Gegenposition von Abendroth, ,,Zum Begriff des demokratischen und sozialen Rechtsstaates im
Grundgesetz der Bundesrepublik Deutschland®, in : Forsthoff (Hrsg.), Rechtsstaatlichkeit und Sozialstaatlichkeit, Aufsétze und Essays, 1968,
S. 114 ft.

42) Heller, Rechtsstaat oder Diktatur?, Recht und Staat in Geschichte und Gegenwart 68 (1930), S. 9 f., 11.

43) Zu ihr und der Entwicklung jetzt ausf. John Philipp THURN, Welcher Sozialstaat?, Ideologie und Wissenschaftsversténdnis in den Debatten der
Bundesdeutschen Staatsrechtslehre 1949 — 1990, Tiibingen, 2003, S. 22 ff.

44) Zu diesen nur Kunig, Das Rechtsstaatsprinzip : Uberlegungen zu seiner Bedeutung fiir das Verfassungsrecht der Bundesrepublik Deutschland,
Tiibingen, 1986, S. 312 ft., 333 ff., 390 ff., 438 ff.

45) Vgl. Schmidt — Amann, Der Rechtsstaat, in : Handbuch des Staatsrechts, Bd. II, Heidelberg, 3. Aufl. 2004, § 26 Rdnr. 30 ff.

46) Ein Rechtsstaat muf} an der Herstellung von Gerechtigkeit ausgerichtet sein, auch wenn deren nahere Bestimmung und praktisch wirkende
Konkretisierung erst im Rahmen der verfassungsrechtlich geordneten politischen Willensbildung erfolgen kann ; vgl. dazu Hofmann,
Einflihrung in die Rechts —und Staatsphilosophie, Darmstadt, 3. Aufl. 2003, S. 69 (dort i.ii. auch zur sozialen Gerechtigkeit, S. 197 ft.).

47) Stolleis, Geschichte des 6ffentlichen Rechts in Deutschland, Vierter Band : Staats —und Verwaltungsrechtswissenschaften in West und Ost 1945
— 1990, Miinchen, 2012, S. 288.

48) Eigentiimlich zuriickhaltend aber Claus Dieter CLASSEN, Nationales Verfassungsrecht in der Européischen Union, Baden —Baden, 2013, der
die Rechtsstaatlichkeit den ,,Grundlagen zuordnet* und dann in einem davon getrennten Teil iiber Staatsaufgaben von ,,sozialen Festlegungen™
spricht (in zwei Absétzen auf S. 128 f.). Klarer insofern Albrecht WEBER, Europdische Verfassungsvergleichung, Miinchen, 2010, S. 84 ff.,
dessen Darstellung der Geschichte aber — anders als die tibrigen Teile — sehr deutschlastig ist.

49) Ipsen, Uber das Grundgesetz, 2. Aufl. 1964, S. 14.

50) Oben, **

51) Zur Erklérung der Entstehungsbedingungen Ritter, **

52) Geschichte der sozialen Bewegung in Frankreich von 1789 bis auf unsere Tage, Bd. 3, Das Konigtum, die Republik und die Souveranitat der
franzosischen Gesellschaft seit der Februarrevolution 1848, 3. Aufl. 1921, S. 104.

53) Gegenwart und Zukunft der Rechts —und Staatswissenschaften Deutschlands, 1876, S. 215.

54) Laband, Das Staatsrecht des Deutschen Reiches, Bd. 3, 1913 S. 289.

55) Zur ,,wirtschaftspolitischen Neutralitéit* des Grundgesetzes schon BVerfGE 4, 7 ; 17 (Investitionshilfe) ; E 50, 290, 363 (Mitbestimmung).

56) So P. Kirchhof, Erwerbsstreben und Maf} des Rechts, in : HStR VIII, 3. Aufl. 2010, § 169 Rn. 101, mit dem Argument, es solle das ,,auf Dauer
geltende gleichsam in Stein gehauene Verfassungsrecht nicht den UngewiBheiten einer sozialen Ordnung und deren Theorien ausgeliefert
werden. Néher zur Diskussion im Schrifttum und der Rechtsprechung des BVerfG R. Schmidt, Staatliche Verantwortung fiir die Wirtschaft, in :
HStR 1V, 3. Aufl. 2006, § 92 Rn. 16 ff.

57) Art. 3 Abs. 3 UAbs. 1 EUV.

58) Vgl. im Zusammenhang mit den hier interessierenden Fragen nur Zacher, Sozialrecht und soziale Marktwirtschaft, in : Festschrift fiir Wannagat,
1981, S. 715 ft. ;

59) So schon Nipperdey, Soziale Marktwirtschaft und Grundgesetz, 1965, und aus neuerer Zeit Burgi, Wohlstandsvorsorge als Staatsziel und als
Determinante im Wirtschaftsverwaltungsrecht, AGR Beiheft 2014, S. 30, 37 ff.

60) Isensee, Subsidiaritits—prinzip und Ver—fassungsrecht, **, S. 197.

61) Vgl. dazu unten, Rixen.

62) BVertGE 43, 13, 19 ; zur Unterstiitzung von behinderten Menschen BVerfGE 44, 353, 375 (HilfsmaBnahmen fiir Suchtkranke).

63) BVerfGE 27, 253 LS 2.

64) BVerfGE 68, 193, 209 (Kostenddmpfung bei der Leistungserbringung).

65) BVerfGE 45, 376, 387 (Schidigung des ungeborenen Kindes durch Berufskrankheit).

66) BVerfGE 51, 115, 125 (Einbeziehung der Uberstunden in die Bemessung des Arbeitslosengeldes).

67) BVerfGE 59, 231, 263 : ,,Das Sozialstaatsprinzip stellt also dem Staat eine Aufgabe, sagt aber nichts dariiber, wie diese Aufgabe im einzelnen
zu verwirklichen ist [-+-].*

68) Das gilt namentlich auch fiir die Einfiihrung umfassender Versicherungspflichten ; zur Pflegeversicherung BVerfGE 103, 197 ; zur
Krankenversicherung BVerfGE 123, 186.

69) Tatséchlich wird die Rechtsprechung — zumindest soweit sie einen Anspruch auf das Existenzminimum betrifft — auch im Ausland
wahrgenommen und zum Teil von ausldndischen Gerichten rezipiert ; vgl. etwa **
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70) BVerfGE ** (zu Regelsétzen nach dem SGB II).

71) BVerfGE ** (zum AsylbLG).

72) BVertfGE **. Diese Entscheidung ist auf heftige Kritik gestoBen, vgl. etwa ** ; zur Verteidigung Becker, in : FS Steiner, **

73) Vgl. auch die Skepsis bei Davy, VVDStRL 68, S. 175, LS 1.

74) Zu diesem Aspekt auch Nuf3berger, ** DVBI. 2008, **

75) Symptomatisch Axer, VVDStRL 68, S. 185, 192 : das GG enthalte , keine ausdriickliche Verpflichtung zur Herstellung sozialer Gleichheit*, das
,Ziel sozialer Gleichheit™ liege aber ,,durchaus in seinem normativen Blickfeld. Diese Formulierung verdeutlicht schon, wie die normativen
Bezugspunkte verschwimmen.

76) Nichts anderes erbrachte eine juris — Recherche nach dem Begriff der ,,sozialen Chancengleichheit*.

77) BVerwG, Urteil vom 19. Oktober 2011 =5 C 26/10 -, BVerwGE 141, 88 —93, Rn. 16 : ,,Dieser Zielsetzung liegt der im Sozialstaatsprinzip
verankerte Gedanke der Wiedergutmachung fiir fremdes Unrecht zugrunde. Danach ist die Gewahrung von Ausgleichsleistungen auf natiirliche
Personen zu konzentrieren, da soziale Gleichheit nur im Verhéltnis der origindren Grundrechtstrager untereinander, nicht aber zwischen diesen
und den zur besseren Wahrnehmung gemeinsamer Interessen in der Form von juristischen Personen oder Personenhandelsgesellschaften
gebildeten Rechtskonstrukten gefordert werden kann (BVerfG, Urteil vom 22. November 2000 a.a.O. S. 319 =Rn. 272 ; BVerwG, Urteil vom
14. Februar 2008 a.a.0.).” Im Anschluf3 an BVerfGE 41, 126.

78) Votum der Richterin Rupp —v. Briinneck zur Nachversicherung in der Angestelltenversicherung, BVerfG, Beschluss vom 12. Dezember 1973 -
1 BvL 19/72 -, BVerfGE 36, 237—258, Rn. 30 f. : ,,Obwohl das Sozialstaatsprinzip zu den tragenden Verfassungsgrundsitzen gehort,
kennzeichnet die Rechtsprechung des Bundesverfassungsgerichts eine gewisse Scheu, diesen Grundsatz fiir die verfassungsrechtliche Priifung
fruchtbar zu machen. --- Eine der Bedeutung des Sozialstaatsprinzips entsprechende Beachtung verlangt demgegeniiber, da3 das Prinzip schon
unmittelbar bei der Priifung an Art. 3 Abs. 1 GG zum Zuge kommt. Nach der Rechtsprechung des Bundesverfassungsgerichts ist es zwar primér
Aufgabe des Gesetzgebers zu beurteilen, ob und unter welchen sachlichen Gesichtspunkten zwei Lebensbereiche so gleich sind, dafl die
Gleichbehandlung zwingend geboten ist, welche Sachverhaltselemente andererseits so wichtig sind, dafl ihre Verschiedenheit eine
Ungleichbehandlung rechtfertigt. Dabei ist der Gesetzgeber aber nicht nur zu einer im allgemeinen Verstdndnis sachgerechten, nicht
willkiirlichen Auswahl verpflichtet, er ist auch an die spezifischen Wertentscheidungen der Verfassung gebunden. Was gleich und was ungleich,
was sachgerecht oder was sachwidrig ist, muf hier also am Sozialstaatsprinzip gemessen werden : es kommt auf die "soziale Gleichheit" an.
Insoweit geniigt es nicht, das Sozialstaatsprinzip allein als die Verpflichtung zur staatlichen Fiirsorge fiir Hilfsbediirftige oder sonst sozial
benachteiligte Gruppen und Einzelpersonen zu verstehen) ; vielmehr gehort im modernen Sozialstaat eine angemessene soziale Sicherung bei
Alter und Krankheit zu den selbstversténdlichen Existenzgrundlagen fiir alle Biirger, und ihre Ausgestaltung muf3 auch in Einzelheiten
sozialgerecht sein.

79) BVerfGE 138, 136.

80) BVerfG, Urteil vom 17. Dezember 2014 — 1 BvL 21/12 -, BVerfGE 138, 136 —255, BStBI 11 2015, 50, Rn. 5.

81) Zur Jugendhilfe BVerfG, Urteil vom 18. Juli 1967 -2 BVF 3/62, 2 BvF 4/62, 2 BvF 5/62, 2 BVF 6/62, 2 BVF 7/62, 2 BVF 8/62,2 BvR 139/62,2
BvR 140/62, 2 BVR 334/62, 2 BvR 335/62 —, BVerfGE 22, 180 —220, Rn. 74.

82) BVerfG, Urteil vom 17. Dezember 2014 — 1 BvL 21/12 -, BVerfGE 138, 136 —255, BStBI 11 2015, 50, Rn. 6.

83) Zu seinem Leben und Werk nur Becker, **

84) Zacher, HStR 11, § 28 Rn. 110.

85) Zacher, Anndherungen an eine Phéinomenologie des Sozialrechts, in : FS fiir Papier, 2013, 435, 440.

86) Zacher, in : FS P. Kirchhof (Fn. **), 285, 287.

87) Zacher, in : FS Papier (Fn. 85), 448.

88) Zacher, in : FS Herzog (Fn. **), 539.

89) So Benda, in : Hdb des VerfR, § 17 Rn. 170 : ,Eine Politik der Umverteilung, die groBere soziale Gerechtigkeit herstellen will, ist dem
Grundsatz nach zuldssig.*

90) Und diese Einschriankung wird vielfach besonders betont, vgl. etwa Sommermann, in : vM/K/S, Art. 20 Abs. 1 Rn. 108.

91) Vgl. Fassung des Allegemeinen Redaktionsausschusses, JOR n.F. 1 (1951), S. **

92) Vgl. etwa BVerfGE **

93) Zu der wechseleitigen Ergdnzung P. Kirchhof, HStR VIII, Rn. 64 ff.

94)

95) Gesetz zur Anderung des Grundgesetzes (Artikel 3, 20a, 28, 29, 72, 74, 75, 76, 77, 80, 87, 93, 118a und 125a) v. 27.10.1994 (BGBL. 1, S. 3146).

96)

97) Das gilt auch fiir das Versammlungsrecht aus Art. 8 GG, vgl. BVerwGE 91, 135 (Hifgartenwiese) ; vgl. auch BVerfGE 128, 226 (Fraport).

98) BT — Drucks. 12/6000, S.

99) So Starck, in : vM/K/S, Art. 3 Abs. 2, Rn. 309 f. Der Allgemeine Redaktionsausschuss hatte noch einen S. 2 in Art. 3 Abs. 2 seines Entwurfs
vorgesehen, der lautete : ,,Die Gesetzgebung hat dies auf allen Rechtsgebiten zu verwirklichen. Dieser Satz wurde dann aber in der dritten
Lesung des Hauoptausschusses gestrichen, JOR n.F. 1 (1951), S. 72.

100) BVerfGE 85, 191, LS 3.
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101) BVerfGE 92, 91, **.

102) BVerfGE 114, 357, **.

103) Zumindest dann, wenn zugleich die Lasten innerhalb der Familie ausgeglichen werden : vgl. zu den sog. ,,Partnermonaten” BVerfG v.
19.8.2011 [Kammer], 1 BvL 15/11 (Unzuldssige Richtervorlage) und v. 26.10.2011 [Kammer], 1 BvR 2075/11 (Nichtannahme einer
Verfassungsbeschwerde).

104) BVerfGE 109, 64, ** (Verpflichtung des Arbeitgebers zur Zahlung eines Zuschusses zum Mutterschaftsgeld).

105) BVerfG, Beschluss vom 18. November 2003 — 1 BvR 302/96 —, BVerfGE 109, 64 —96, Rn. 213)

106) Die Gemeinsame Verfassungskommission hatte sich noch gegen die Aufnahme dieses Satzes ausgesprochen mit dem Argument, es besteht kein
,verfassungspolitischer Anderungsbedarf*, sondern es kénne diese Gleichstellung dem Gesetzgeber und der Verwaltung {iberlassen bleiben,
die das Sozialstaatsprinzip insofern zu realisieren hétten (BT — Drucks. 12/6000, S. 53). Bemerkenswert ist die Begriindung der Ablehnung, da
in ihr die iiberkommene Skepsis gegeniiber Geboten der faktischen Gleichstellung zum Ausdruck kommt (a.a.0.) : ,,Die spezielle
Anerkennung der Belange behinderter Menschen im Rahmen des Diskriminierungsverbots des Artikel 3 Abs. 3 GG bzw. im Rahmen einer
entsprechenden staatlichen Schutz—und Foérderungspflicht konnte Prdjudiz fiir entsprechende verfassungspolitische Forderungen anderer
Gruppen der Gesellschaft werden, wie etwa fiir Kranke, Unfall —und Verbrechensopfer. Soweit allen derartigen Begehren nachgegeben und

jede einzelne Gruppe in Artikel 3 Abs. 3 GG aufgelistet wiirde, konnte die Verfassung ernsthaft Schaden nehmen. SchlieSlich konnte die
verfassungsrechtliche Erwéhnung der speziellen Interessen und Belange von behinderten Menschen Erwartungen wecken, die die Verfassung
nicht einzuldsen vermag.*

107) So das Argument der Befiirworter in der Gemeinsame Verfassungskommission ((BT — Drucks. 12/6000, S. 53).

108) Vgl. das Beispiel bei Starck, Art. 3 Abs. 3 Rn. 419.

109) BVerfG, Beschluss vom 08. Oktober 1997 — 1 BvR 9/97 —, BVerfGE 96, 288 —315, Rn. 75.

110) Vgl. dazu die Beitrdge in Becker/Graser (Hrsg.), **

111) Convention on the Rights of Persons with Disabilities (CRPD) v. 13.12.2006
(abrufbar unter : http://www.un.org/disabilities/convention/conventionfull.shtml), in Kraft getreten am 3.5.2008 ; deutschsprachige (mit
Liechtenstein, Osterreich und der Schweiz abgestimmte) Fassung in BGBL 2008 11, S. 1419.

112) Erster Staatenbericht der Bundesrepublik Deutschland zu BRK, vom Bundeskabinett beschlossen am 3.8.2011, S. 3
(abrufbar unter : http://www.bmas.de/SharedDocs/Downloads/DE/staatenbericht —2011.pdf.).

113) Vgl. etwa Banafsche, Die UN — Behindertenrechtskonvention, SGb 2012, S. 373 ff.

114) Dazu Becker, in : FS Arai

115) Vgl. etwa Axer, **

116) So zur Verpflichtung der Arbeitgeber, Schwerbehinderte zu beschiftigen und anderenfalls eine Ausgleichsabgabe zu zahlen, BVerfG v.
26.5.1981, 1 BVvL 56/78, 1 BvL 57/78, 1 BvL 58/78 =E 57, 139 ; bestitigt durch BVerfG v. 1.10.2004, 1 BvR 2221/03 [Kammer] und BVerfG
v. 10.11.2004, 1 BvR 1785/01, 1 BvR 2404/02, 1 BvR 2416/02, 1 BvR 2417/02, 1 BvR 2418/02, 1 BvR 1289/03, 1 BvR 1290/03, 1 BVR 457/04,

1, BVR 1427/04, 1 BvR 1428/04 [Kammer].

117) V. 14.8,2006 (BGBI. I, S. 1897).

118) RL 2000/78/EG v. 27.11.2000 zur Festlegung eines allgemeinen Rahmens fiir die Verwirklichung der Gleichbehandlung in Beschaftigung und
Beruf.

119) So der im EU —Recht gebrduchliche Begriff, vgl. **

120) Grundl. Forsthoff, Die Verwaltung als Leistungstrager, 1938, S. 6 ; vgl. auch ders., Rechtsfragen der leistenden Verwaltung, 1959, S. 22 ff.
Aufschlufireich zu den wechselnden Hintergriinden iiber die Zeit und zur Beschrinktheit des Konzepts, soweit es das Verhéltnis zwischen Staat
und Biirger angeht, Kersten, Die Entwicklung des Konzepts der Daseinsvorsorge im Werk von Ernst Forsthoff, Der Staat 44 (2005), S. 543 ff. ;
zur Begriffsentwicklung auch Mostl, Renaissance und Rekonstruktion des Daseinsvorsorgebegriffs unter dem Europarecht, in :
Brenner/Huber/Mostl (Hrsg.), Der Staat des Grundgesetzes — Kontinuitét im Wandel, FS fiir Badura, 2004, S. 951 ff.

121) Und in Staaten mit einem nationalen Gesundheitsdiesnst auch die Zurverfiigungstellung von Gesundheitsleistungen.

122) Wenn auch die Einzelheiten umstritten sind ; eine Beziehung zwischen Beitrdgen und Leistungen verneinend BSG v. 29.1.2004, B 4 RA 29/03
R (www.bundessozialgericht.de), Rz. 83 ff. ; a.A. Ruland, in : SRH, 3. Aufl. 2003, C 16 Rz. 29 ff. (S. 971) ; dazu wiederum krit. Schnapp,
Buchbesprechung, NZS 2005, S. 586, 586. Zu der Diskussion ist zu sagen, daf3 es an einer rechtlichen Verbindung nicht schon deshalb fehlen
muB, weil die Finanzierung in einem Umlageverfahren erfolgt ; die Frage ist vielmehr, welches rechtliches Versprechen mit einer
Beitragszahlung verbunden ist.

123) Vgl. etwa BVerfG, Beschluss vom 13. Juni 2006 - 1 BvL 9/00, 1 BvL 11/00, 1 BvL 12/00, 1 BvL 5/01, 1 BvL 10/04 —, BVerfGE 116, 96 — 135,
Rn. 84 ; ,,Eine Unabéanderlichkeit der bei ihrer Begriindung bestehenden Bedingungen widersprache dem Rentenversicherungsverhaltnis, das
im Unterschied zum Privatversicherungsverhiltnis von Anfang an nicht auf dem reinen Versicherungsprinzip, sondern wesentlich auf dem
Gedanken der Solidaritdt und des sozialen Ausgleichs beruht.

124) Vgl. nur EuGH v. **, Rs. C 264/01, C 306/01, C 354/01 und C 355/01 (AOK Bundesverband u.a.), Slg. 2004, S. I 2493 (zur deutschen
Gesetzlichen Krankenversicherung) ; v. 5.3.2009, Rs. C—350/07 (Kattner — Stahlblau), Slg. 2009, S. I—1513 (zur deutschen Gesetzlichen
Unfallversicherung).
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125) Vgl. zum Erfordernis der rechtlichen Strukturierung Kingreen, Das Sozialstaatsprinzip im europdischen Verfassungsverbund, 2003, S. 253 ff.
(Solidarprinzip als Rechtsprinzip) ; Becker, Der Finanzausgleich in der gesetzlichen Unfallversicherung, 2004, S. 51 ff.

126) § ** SGB V ; zur Festlegung **

127) Krit. etwa Kingreen/Kiihling, Monistische Einwohnerversicherung, 2013 ; die Zweiteilung vorsichtig verteidigend Steiner, Verfassungsfragen
der dualen Krankenversicherung, 2015.

128) Sondern es bei unmittlbar staatlichen Leistungen (internalisierendes System) belassen, was mittlerweile auch in Europa eine Besonderheit
darstellt, vgl. Becker/Kohler/Kortek (Hrsg.), Die Alterssicherung von Beamten und ihre Reformen im Rechtsvergleich, 2010.

129) Sog. Jahresarbeitsentgeltgrenze, § 6 ** SGB V ; zur Festlegung **

130) Vgl. Becker, Normative Grundlagen im deutschen Sozialstaat, Sozialpolitische Geschichte, in : Carigiet/Méder/Opielka/Schulz — Nieswandt
(Hrsg.), Wohlstand durch Gerechtigkeit, Deutschland und die Schweiz im sozialpolitischen Vergleich, 2006, S. 59 ff.

131) Zur Zulassigkeit BVerfG **

132) § ** SGBV

133) Vgl. zur Diskussion um das sog. Nudging

134) Namentlich in Art. 2 Abs. GG der Raucher und in Art. 2 Abs. 1, 12 Abs. 1 und 14 Abs. 1 GG der Betreiber von 6ffentlich zuganglichen Rédumen ; nicht
aber in Art. 9 Abs. 1 GG, da die Vereinstitigkeit nicht beriihrt ist, so BVerfG v. 24.9.2014, 1 BvR 3017/11 [Kammer] m.w.N.

135) BVerfGE 121, 317.

136) Was aber auch ein Ausdruck der allgemeinen Haltung gegeniiber dem Rauchen in der Gesellschaft sein kann, die sich in den letzten Jahren
radikal geédndert hat. Vgl. jedenfalls BVerfG v. 9.2.1998, 1 BvR 2234/97 [Kammer], Rn. 8 : , Nach alledem ist der Gesetzgeber oder der von
ihm erméchtigte Normgeber im Bereich des Nichtraucherschutzes keineswegs untétig geblieben. Es ist auch nicht ersichtlich, da3 die derzeit
existierenden gesetzgeberischen Mafinahmen evident unzureichend wiren. Dabei kann offen bleiben, ob mittlerweile hinreichend verlaBliche
wissenschaftliche Erkenntnisse iiber die Gesundheitsrisiken des Passivrauchens existieren, wie der Beschwerdefiihrer behauptet (zu den
Gesundheitsgefahren des Rauchens generell vgl. BVerfGE 95, 173 <184 f.>). Denn auch dann wére eine Beurteilung der konkreten
Zielsetzungen und Prioritéten sowie eine Auswahl der in Betracht kommenden Mittel und Wege erforderlich, die in erster Linie der Gesetzgeber
zu treffen und in konkrete Gebote und Verbote umzusetzen hat.*

137) Sie werden aber klar angesprochen in dem Votum des Ricters Masing in BVerfGE 121, 217, 388, Rn. 194 : ,Die Freiheitsrechte des
Grundgesetzes verpflichten den Gesetzgeber auf Regelungen, die der schwierigen Spannung von Schutz und Freiheit ausgleichend Rechnung
tragen. Damit vertrigt sich die Radikallosung eines absoluten gaststittenrechtlichen Rauchverbots nicht. Mit ihr wird vielmehr ein Weg
edukatorischer Bevormundung vorgezeichnet, der sich auf weitere Bereiche ausdehnen konnte und dann erstickend wirkt.

138) Vgl. **

139) Gesetz zur Stérkung der Gesundheitsforderung und der Pravention (PravG) v. 17.7.2015 (BGBI. 1, S. 1368).

140) Gesetz**

141) Gesetz **

142) Zu Hintergrund und Bedeutung Hockerts, **

143) Vgl. zur Entwicklung nur Becker, in : Ehlers/Fehling/Piinder (Hrsg.), ** § 79 Rn. **

144) Das verfasungsrechtlichen Schutz nach Art. 33 Abs. 5 GG geniefen soll.

145) Vgl. dazu und den Mechanismen der Versicherungsfrieheit in der GRV nur Becker, ** ZfA ** S, ** m. —w.N —

146) Was einmal mehr im Rahmen der weiteren Rentenreformen diskutiert wird, vgl. etwa Ruland, ** , NZS 2016, S. **

147) **

148) Vgl. zu diesen Entwicklungen nur Ruland, in : v. Maydell/Ruland/Becker (Hrsg.), SRH **, § 17 Rn. 107 ff.

149) Vgl. becker, **, DRV **

150) Vgl. dazu Becker, **, ZIAS **

151) Obwohl eine ,,Lebensleistungsrente* im derzeitigen Koalitionsvertrag steht ; vgl. Ruland, NZS 2016

152) Zu den Verteilungswirkungen **

153) Zu mdglichen Reformansitzen Becker, **, in : **, Recht der Alteren, § 13 Rn. **

154) BVerfGE **

155) Zu den Zusammenhéngen Becker, Die alternde Gesellschaft — Recht im Wandel, JZ 2004, S. ™, .

156) Vgl. nur die Beitrage von Hase, Ruland und Kingreenin : Familie und Sozialleistungssystem, SDSRV 57 (2008), S. 37 ft., 53 ff. und 71 ff.

157) Zu der Systematik Zacher, **

158) BVerfG v. 7. 7. 1992, E 87, 1, 36, wonach ,konkrete Folgerungen fiir die einzelnen Rechtsgebiete und Teilsysteme, in denen der
Familienausgleich zu verwirklichen ist®, nicht aus der Verfassung abgeleitet werden konnen.

159) BVerfG v. 28. 5. 1993, E 88, 203, 258 f.

160) Krit. zu dem allgemeinen Forderungsgebot der Rspr. Pechstein, Familiengerechtigkeit als Gestaltungsgebot fiir die staatliche Ordnung, 1994,
S. 146.

161) Gesetz **

162) Auf der Grundlage des BKGG **
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163) Vgl. die Uberschrift des § 31 EStG.

164) Vgl. unten, **

165) BErzGG v. **

166) NMit dem BEEG v. **

167) Niher zur Reform und den damit verbundenen Anderungen Becker, in : Buchner/Becker, MuSchG, BEEG, 8. Aufl. **, C Rn. 1, 48 ff.

168) Vgl. Seiler, **NVwZ 2007 **

169) Vgl. oben **

170) Gesetz **

171) Gesetz**asf

172) Insbesondere bezogen auf eine weitergehende Verschonung der Angehdrigen vor Riickgriffen ; vgl. dazu krit. Felix, **

173) Vgl. zu dem Konzept nur Becker, Menschenbild**, in : **

174) AsylbLG v. ** ; zu den Hintergriinden dieser Regelung nur **

175) BVerfGE **

176) BVerfG, Urteil vom 09. Februar 2010 -1 BvL 1/09, 1 BvL 3/09, 1 BvL 4/09 —, BVerfGE 125, 175 —260, Rn. 143 : ,,Das Bundesverfassungsgericht
priift deshalb, ob der Gesetzgeber das Ziel, ein menschenwiirdiges Dasein zu sichern, in einer Art. 1 Abs. 1 in Verbindung mit Art. 20 Abs. 1 GG
gerecht werdenden Weise erfasst und umschrieben hat, ob er im Rahmen seines Gestaltungsspielraums ein zur Bemessung des Existenzminimums
im Grundsatz taugliches Berechnungsverfahren gewahlt hat, ob er die erforderlichen Tatsachen im Wesentlichen vollstandig und zutreffend ermittelt
und schlieBlich, ob er sich in allen Berechnungsschritten mit einem nachvollziehbaren Zahlenwerk innerhalb dieses gewéhlten Verfahrens und
dessen Strukturprinzipien im Rahmen des Vertretbaren bewegt hat.*

177) BVerfG a.a.O., Rn. 141 ; ,Da das Grundgesetz selbst keine exakte Bezifferung des Anspruchs erlaubt, beschrankt sich —bezogen auf das
Ergebnis — die materielle Kontrolle darauf, ob die Leistungen evident unzureichend sind*.

178) **

179) BVerfG, Beschluss vom 23. Juli 2014 — 1 BvL 10/12, 1 BvL 12/12, 1 BvR 1691/13 -, BVerfGE 137, 34 —103, Rn. 77 : ,,Die sich aus der
Verfassung ergebenden Anforderungen an die methodisch sachgerechte Bestimmung grundrechtlich garantierter Leistungen beziehen sich
nicht auf das Verfahren der Gesetzgebung, sondern auf dessen Ergebnisse (BVerfGE 132, 134 <162 f., Rn. 70>). Das Grundrecht auf
Gewihrleistung eines menschenwiirdigen Existenzminimums aus Art. 1 Abs. 1 in Verbindung mit Art. 20 Abs.1 GG bringt fiir den Gesetzgeber
keine spezifischen Pflichten im Verfahren mit sich ; entscheidend ist, ob sich die Hohe existenzsichernder Leistungen durch realitétsgerechte,
schliissige Berechnungen sachlich differenziert begriinden ldsst. Das Grundgesetz enthélt in den Art. 76 ff. GG zwar insofern Vorgaben fiir das
Gesetzgebungsverfahren, die auch die Transparenz der Entscheidungen des Gesetzgebers sichern. Das parlamentarische Verfahren mit der ihm
eigenen Offentlichkeitsfunktion (vgl. BVerfGE 119, 96 <128>) sichert so, dass die erforderlichen gesetzgeberischen Entscheidungen 6ffentlich
verhandelt (Art. 42 Abs. 1 Satz 1 GG) und ermdglicht, dass sie in der breiteren Offentlichkeit diskutiert werden (vgl. BVerfGE 70, 324 <355> ;
in Abgrenzung zur Bundesversammlung BVerfG, Urteil des Zweiten Senats vom 10. Juni 2014 —2 BvE 2/09 —, juris, Rn. 100). Die Verfassung
schreibt jedoch nicht vor, was, wie und wann genau im Gesetzgebungsverfahren zu begriinden und zu berechnen ist, sondern lasst Raum fiir
Verhandlungen und fiir den politischen Kompromiss. Das Grundgesetz verpflichtet den Gesetzgeber insofern auch nicht, durch Einbeziehung
aller denkbaren Faktoren eine optimale Bestimmung des Existenzminimums vorzunehmen ; darum zu ringen ist vielmehr Sache der Politik
(vgl. BVerfGE 113, 167 <242>). Entscheidend ist, dass die Anforderungen des Grundgesetzes, tatséchlich fiir eine menschenwiirdige Existenz
Sorge zu tragen, im Ergebnis nicht verfehlt werden.*

180) Die tatsachlich durecg das sog. Teilhabe —und Bildungspaket (Gesetz vom **) nur unzureichend verbessert worden sind.

181) BVerfGE 102, 52, ** (Regelungen des Entschadigungs —und Ausgleichsleistungsgesetzes iiber die Wiedergutmachung von Enteignungsunrecht).

182) BVerfG, Beschluss vom 15. Januar 2014 - 1 BvR 1656/09 —, BVerfGE 135, 126 — 154, Rn. 57 (kommunale Zweitwohnungssteuer).

183) BVerfG, a.a.O.

184) So zu Unternehmen BVerfGE 26, 1 ; vgl. auch BVerfGE 36, 66.

185) Art. 1 Abs. 1 GG einerseits, vgl. BVerfGE ** ; Art. 6 GG andererseits, vgl. etwa BVerfGE 43, 108 (Kinderftreibetrige) ; 61, 319 (zur
Berticksichtigung des Betreuungsaufwands von Alleinerziehenden) **

186) So P. Kirchhof, HStR V, § 118 Rn. 218 f.

187) Vgl. BVerfGE 128, 138 (Rdnr. 54) unter Verweis auf E 96, 288, 303 ; 99, 341, 357.

188) Nachw.**

189) Zu dieser Einschétzung **

190) Vgl. zum GRundrechtsschutz Art. 19 Abs. 4 GG.

191) Vgl. BVerfGE 81, 347, **.

192) BVerfGE 9, 124, 130 f.

193) BVerfGE 81, 347, 356.

194) BVerfG, Beschluss vom 14. Oktober 2008 — 1 BvR 2310/06 —, BVerfGE 122, 39 — 63, Rn. 33. Bestitigt durch BVerfG v. 7.10.2015, 1 BvR
1962/11 [Kammer], Rn. 9
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195) BVerfG, Urteil vom 26. Januar 2005 —2 BvF 1/03 —, BVerfGE 112, 226 —254, Rn. 72 : ,,Vor allem aber ist davon auszugehen, dass die Lander
in eigenverantwortlicher Wahrnehmung der sie —nicht anders als den Bund — treffenden Aufgabe zu sozialstaatlicher, auf die Wahrung gleicher
Bildungschancen (Art. 3, Art. 7 Abs. 4 Satz 3, Art. 12 Abs. 1 GG ; Art. 13 Abs. 1 Satz 1, Abs. 2 Buchstabe ¢ des Internationalen Paktes iiber
wirtschaftliche, soziale und kulturelle Rechte vom 19. Dezember 1966 <BGBI 11 1973 S. 1569> ; vgl. BVerwGE 102, 142 <147> ; 115, 32
<37, 49>) bedachter Regelung bei einer Einfilhrung von Studiengebiihren den Belangen einkommensschwacher Bevolkerungskreise
angemessen Rechnung tragen werden.

196) BVerfG, Urteil vom 08. Februar 1977 - 1 BvF 1/76, 1 BvL 7/75, 1 BvL 8/75, 1 BvR 239/75, 1 BVR 92/76, 1 BvR 187/76 -, BVerfGE 43, 291,
Rn. 67 : ,,Aus dem in Art 12 Abs 1 GG gewihrleisteten Recht auf freie Wahl des Berufs und der Ausbildungsstitte in Verbindung mit dem
allgemeinen Gleichheitssatz und dem Sozialstaatsprinzip folgt ein verfassungsmiBig gewihrleistetes Recht des die subjektiven
Zulassungsvoraussetzungen erfiillenden ("hochschulreifen") Staatsbiirgers auf Zulassung zum Hochschulstudium seiner Wahl. Dieses Recht
steht unter dem Vorbehalt des Moglichen im Sinne dessen, was der Einzelne verniinftigerweise von der Gesellschaft beanspruchen kann ; es ist
auf gesetzlicher Grundlage regelbar und —unter der Voraussetzung erschopfender Nutzung aller Ausbildungskapazititen, die
verfassungsrechtlich vorrangig vor Mafinahmen der Bewerberauswahl ist — einschrénkbar.

197) Und hinzugesetzt : ,,Das gilt fiir Menschen mit Behinderungen (Art. 3 Abs. 3 Satz 2 GG) ebenso wie flir Studierende mit Kindern oder
Pflegeverantwortung in der Familie (Art. 6 Abs. 1 und 2 GG)*, so BVerfG, Beschluss vom 08. Mai 2013 — 1 BvL 1/08 —, BVerfGE 134, 1 —25,
Rn. 42.

198) BVerfG, Beschluss vom 10. Marz 1998 - 1 BvR 178/97 -, BVerfGE 97, 332 —349, Rn. 71 : , Mit der Schaffung von Kindergérten stellt der Staat
Chancengleichheit in bezug auf die Lebens—und Bildungsmoglichkeiten von Kindern her und trdgt damit sozialstaatlichen Belangen
Rechnung (Art. 20 Abs. 1 GG). Kindergartenerziehung vermittelt und fordert elementare Kenntnisse und Fahigkeiten wie den Gebrauch der
Sprache und den Umgang mit anderen. Die Eltern sollen bei der Erziehung durch den Kindergarten unterstiitzt werden (vgl. auch BTDrucks
11/5948, S. 42). Kindergirten sind insofern auch wesentliche Bestandteile des Bildungssystems. Sie sollen allen Eltern mit kleinen Kindern zur
Verfligung stehen. Dies ist eines der wichtigsten Ziele der staatlichen Jugendhilfe.*

199) BVerfG, a.a.O., Rn. 72 ; , Mit der Einrichtung von Kindergirten werden zugleich grundrechtliche Schutz —und Férderpflichten erfiillt. Die
Verfligbarkeit eines Kindergartenplatzes kann Frauen darin bestidrken, eine ungewollte Schwangerschaft nicht abzubrechen. Kindergérten
dienen so dem Schutz auch des ungeborenen Lebens, der dem Staat durch Art. 2 Abs. 2 Satz 1 GG zur Pflicht gemacht wird. Indem sie den
Familien bei der Kinderbetreuung und —erziehung helfen, tragen Kindergérten zudem zur Erfiillung der in Art. 6 Abs. 1 GG verankerten
Forderpflicht bei. SchlieBlich unterstiitzt der Staat mit der Schaffung von Kindergérten auch die Gleichstellung der Frau im Arbeitsleben.
Miittern wird hdufig erst durch die Betreuung ihrer Kinder in einem Kindergarten der Freiraum verschafft, der ihre Teilhabe am Arbeitsleben
ermdglicht und sie einer Gleichstellung im Beruf néher bringt. Auch insofern befolgt der Staat ein grundrechtliches Schutzgebot. Geméal8 Art.
3 Abs. 2 Satz 2 GG muB er dafiir sorgen, dafl Familientétigkeit und Erwerbstitigkeit aufeinander abgestimmt werden kénnen und die
Wahrnehmung der familidiren Erziehungsaufgabe nicht zu beruflichen Nachteilen fiihrt(vgl. BVerfGE 39, 1 <44 > ; 88, 203 <260>).“

200) Néher dazu nur Becker, **DRV

201) Vgl. Becker, **, in : ders./Roth (Hrsg.), Recht der Alteren, **, Rn. **.

202) Dazu Becker/Kersten, **, AGR 141 (2016), S. 30 ff.

109






SESSION 1

Discussion 2

Diskussion : Soziale Gleichheit

Kong, Jinseong

Professor, Constitutional Research Institute






SIMIH IO 19l X|58] ZA|GHASAIZX|
The 5t International Symposium of the Constitutional Research Institute

At2|X ES

= 8 F AR W27 o4l &3] Wil# i (Prof. Ulrich Becker) 1A 5 W2 Ao 4 2] ALZ]
2] 5 0lehs FAI= ALl E Feo] AW A ai A ARl A Heol Hd ARl W A FAolA o g
A=A 3l AA Kol A ez dxs) FHASUH /HJH R wapdo ARE S ARl
ool HAMAAo| o WA o2 FPEI A=A AR o2 & 2 o = ql3len, o] A9
sl oA 7HA ZA 4 2= AVIZE EHASU. ol d-ste] AR WS =Yt

3 efghe A HHESHAL Uhg FollA] -2 fekeiste] WAlolA ol
A ARAOR Ego] W 4 gl $RS AEste] RS Selt o] obdrt Az, whetA] ofse]
[e]

=
A olot s 7hx] ARG Bl Ao EES AWsALY

A, QIKITH: HATH] TS WAL 7o) W) of ol e U AR Az
Aol Pk BRI Q7icke: HAge] A 1gE 7| ud Pl e 44

4o
r U
o
Dad
>
N
N

kL o & HH (A
ol AdA} A [BVerfGE 125, 175], W42 ZA[BVerfGE 132, 134], AARAY F+2& HH
[BVerfGE 137, 34]), SUAHAHA T GHEA AXIehE HA]3he] Aghs BAs 7| 2319 e
B4 Y23t 3 ALSlE - 23 - G2 Aol Fhojsly] Ygt 2agte] 2w 25tk A0 R YA
HHA, 2R AA2)0] wheh AMARE skl QlsUnh B3 X Aghe] st 5 weksh uf AEA 4
AM= culsHA) B2E31%] o (Evident Unzureichend, WAl £A)) ol L4 o FA|qt, 19} -8 Ay}
SAIE ofF AlgkA o 2t 7hssl] hiite|, 7| 2R S flsl AAHEAIE Bkl 95Ut 53, ol#d A

s Al g FAIE ol A = Sl Aot A5 Qe ALl Ak o sk, HETEs
3t He] oA (im Rahmen des Vertretbaren)’ ©]So] Aok Stcfal A<3s)al S{}\%b] tHBVerfGE 125,
175[226]; BVerfGE 132, 134[165—166]; BVerfGE 137, 34[75—76]). SLddUdA A=A 2HHE
Hi gl g g A ol o3t E-EAIE sk S8 =t Axbe Al AR 04]%‘ thofl chsf *gH/d
EAEL QAS e S FHol= Aoz HlUtt o3t Al H oz A A AxEA o weka] AldAr A
2} P A A} AR L oF A o] A1E BhH YA R 5228 A4 (BVerfGE 137, 34)2 313
Aol A= AF U oA Auet 3719 2850 BAe AT Aard=et A% 4

113



Constitutional Court of Korea
"ﬁ" Constitutional Research Institute

T A o] ol ZAE A 2P o] - AEshe A4 vl
A E B ot uf--- 582 4= Jlup) Kot eehd vlEl g AR B7RE AL s U AR oo s
A4 TS APHShE A= ==7] el AR o] AT AbES Zeljsh= ZHARE
et HAR] F8/80] AR lsUTh S8, A AES AHe]A Fed teE goolet 2418
= AL opdyt, 29 LA AHATL AR E B T2 A A ge v E G (EERY
7Y A2 ([BVerfGE 121, 241], AG2ug-7+2)5 WA A [BVerfGE 113, 1])oflA 1H2] o
w2 b B AT 2AIE NS & o AsU T SFeRE ARe)A e dE oM A
Hof wh2 este el HAPE Eol 288 AeR o Ut (53], ARlE BE FoolA) A

P71 o] et b o) wigko] Jlubd sl F=A)aL, nE A A o A AZBAl=A] 9

M do
o ro
o>
S~

ol
>
=)
:
ol

skl

A, S AR REA = S0 Gool A LSR5 oFsloll Bat BA LTk, MR npEw, 4
EARE AR REA S B YolE BT AEH BEO] BoIA £ o, A0 B Asn
BAEE A2 0= AEA R TA7L e AOR B 5 S AU TANOR WER -2

of 1317 oz R o] Hla) £5ARH) b7} i, WER s} FRI A A9E WHAFHEE
ASAR B} 71 ek Bpska ggdeh, 3 AUSPE(RY FRok Gt oh
2h APEAR AU RE B A FEE RAE A 250 B & Aol o] 52 H5P| Ho] A% A5ARH) &
7t ol BRAGE o|He) T T £FAY o) 45 £EL IEOR AFHAA &
Sajse) Ealrt sobAeka Bkt gl et oY HA AR EA RS} 2 e v

2 A5 TS 7|dhel] ofele Tt 8 B ek BAA wiolh 3] Hgke 2
A,

ol
=
%
N
Rl
1°)
o

r

Y
S

<
i)
2
1o,

B4R B AEE - 2pEE g l] e BRI QUi AR

24 0 2 SOl T QA T A 52 59| 7]l whet Melzkat
Aslolof e, ofut 7|0 o} ARl tsto] oW QMAlS Aeray
Utk AEAE] £ T A - P 24 o] ulebs A,

=
of REARHTLE M S ¢l YUt S 5U FA

>
r {
ol
ol
rir
o
rE
el L
a5
-
9

2
b
i
o
o
Lo
N
it

o Wi m
b
rl

il
i

ooy g e
ox
ol
o
2 oz
jinls
A,
(o]
0,
o
Rl
2
1A

N
oX
2o
)
ol
HF
fin)
x0

FALLGHE

il

114



UHTLUADY H58| FHSHEAIEXIS
The 5t International Symposium of the Constitutional Research Institute

VAol AAA ol whet wer|S Apastste] FTStAN, cheetuls hAe] AAH St Aluglo
B ST 0|9} MIthE S7be] B o] neb A, chattule} o] B Hlgo] AREL H9o]
L 7o) AR Sl upek 2pEE 0 2 AUska, AT G|} o] okEe] 7| gol sfeste m(i)
o A¢e] AFfLoh AUPAE M Aol ] AAF ST ARGl A Uske QS MEE =
912 AU AR ojefat B B0) AejAls Eelvt o] oA ARE ARl AR E} SHEE el A

Hores, AT Aol AR EAA 5 BA1E st vetell M 7 A S A AR A A ol A
s & o, o 2 2A7F HUth SA] oA 9ok 22 FAH RG] AdEfo] =3ho] I AREo]
AT, o =& A A ofuRt B H o] A E A=A TEHU.

CHAA, Alth 7F o] 3] S A Aol Tk EA Ut thakulae Z4ke] OECD 371 %
AU FER ZASA Frlol7] U] B3] A8)R/tAeS QAT 9lo] Aleh 2t Fele] a5o] =A
S2bE| 3 gl eh WA RS M FE-L Ao 1 Bl that aet pes) ARKA vl FaAE 2l
wni o)1= b3 4] HET} Bk A& o]
T A, WA oE TEokSHE A 41 BAE ok 22U AltE 2Yat

(I

30,
>
v
=
[
e
o
=
fu)
L
Oft,
ol
1o
=
jair
filo
o
2L
o I
|
HU
o)
>~
o

115



Constitutional Court of Korea
"ﬁ" Constitutional Research Institute

Soziale Gleichheit

Kong, Jin-sung

Professor, Constitutional Research Institute

Herr Professor Ulrich Becker ist ein Experte fiir Deutsches und Europdisches Sozialrecht und hat in seinem
Vortrag ,,Soziale Gleichheit in der deutschen Rechtsordnung™ systematisch und analysierend dargestellt, welchen
verfassungsrechtlichen Hintergrund die soziale Gleichheit hat und wie sie im deutschen Sozial —sowie
Verwaltungsrecht realisiert wird. Sein Vortrag half mir zu verstehen, wie die soziale Gleichheit sich in der
deutschen Rechtsordnung verankert hat und umgesetzt wird, wobei ich zu diesem Thema neue kritische

Erkenntnisse gewinnen konnte. Ich mochte mich dafiir bei Herrn Professor Becker bedanken.

Meine Aufgabe als Diskutant ist, in dem Vortrag theoretische sowie praktische Anhaltspunkte fiir Korea

herauszufinden und eventuelle Fragen zu stellen. Ich erlaube mir daher, folgende Fragen zu stellen :

Frage 1 : Zuerst mochte ich lhnen eine Frage zur Priifungsintensitit sowie zu den Priifungskriterien
beziiglich der Entscheidungen des Bundesverfassungsgerichts iiber das Rechtsproblem des Grundrechts auf
Gewdhrleistung eines menschenwiirdigen Existenzminimums stellen. Wenn man die wichtigsten Entscheidungen
in Bezug auf das Grundrecht auf Gewahrleistung eines menschenwiirdigen Existenzminimums (HartzIV — Urteil
[BVerfGE 125, 175], Asylbewerber — Urteil [BVerfGE 132, 134], Urteil zur existenzsichernden Regelleistung
[BVerfGE 137, 34]) betrachtet, ist zu erkennen, dass das Bundesverfassungsgericht konsequent unter dem Begriff
Grundrecht auf Gewdhrleistung eines menschenwiirdigen Existenzminimums ein umfassendes Recht auf
materielle Voraussetzungen, die flir die physische Existenz und fiir ein MindestmaB an Teilhabe am
gesellschaftlichen, kulturellen und politischen Leben unerlésslich sind, versteht und auf Basis des ,,Prinzips {iber
die Minimum — Sicherung* seine Entscheidungen getroffen hat. Bei der Beurteilung iiber das Mindestmal} wird
lediglich gepriift, ob eine Leistung bzw. MaBnahme ,,evident unzureichend® ist (Evidenzkontrolle), aber da solch
eine Ergebniskontrolle lediglich sehr begrenzt moglich ist, wird zum Schutz von Grundrechten eine
Verfahrenskontrolle eingesetzt. Eine Verfahrenskontrolle muss sich iiber eine Evidenzkontrolle hinweg auf

nachvollziehbaren Zahlen und iiberzeugenden Berechnungsmethoden stiitzen und im Rahmen des Vertretbaren
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durchgefiihrt werden (BVerfGE 125, 175[226]; BVerfGE 132, 134[165 —166]; BVerfGE 137, 34[75 —76]).
Anhand der Entscheidungen des Bundesverfassungsgerichts ist festzustellen, dass die Verfahrenskontrolle, die
zur Ergéinzung der Inhaltskontrolle durch eine ,Evidenzkontrolle® eingefiihrt wurde, in Bezug auf die Prognose
des Gesetzgebers strenger als die Evidenzkontrolle ist. Aufgrund dieser relativ strengeren Verfahrenskontrolle
wurden das Asylbewerber—Urteil und HartzIV —Urteil fiir verfassungswidrig erklédrt, wihrend die
existenzsichernde Regelleistung (BVerfGE 137, 34) als verfassungsgemal bestétigt wurde. Gibt es in Bezug auf
die Priifungsintensitdt und Entscheidungsergebnisse des Bundesverfassungsgerichts zu den oben genannten drei
Entscheidungen Diskussionen in der deutschen Wissenschaft? Wenn ja, bitte ich Sie, die Diskussionen bzw.
Debatten sowie lhre personliche Meinung dazu vorzustellen. Sie haben vor allem erklért, dass es {iber den
Beschluss zur existenzsichernden Regelleistung diverse kritische Meinungen existieren. Auflerdem miissten
wegen der derzeit steigenden Zahl der Fliichtlinge nach dem Asylbewerber — Urteil Probleme entstanden sein.

Ich bitte Sie auch darauf, kurz einzugehen.

Frage 2 : Zweitens mochte ich IThnen eine Frage zu den Priifungskriterien und zur Priifungsintensitét fiir das
Gleichheitsrecht stellen. Wenn der Gesetzgeber im Gesetzestext eine Fallgruppe differenziert hat, was
letztendlich zu einer schwerwiegenden Diskriminierung bestimmter Menschengruppen fiihrt, heifit es laut dem
Bundesverfassungsgericht, dass keine strenge Priifung der VerhéltnismaBigkeit verlangt wird, aber eine einfache
willkiirliche Kontrolle auch nicht ausreicht. Das Gericht verlangt daher, dass ,die Differenzierung auf einem
ausreichend objektiven Grund basieren miisse‘. Darunter ist statt der strengen VerhaltnisméBigkeitspriifung, die
bei direkter Differenzierung von Menschen eingesetzt wird, eine aufgelockerte Art von
VerhiltnisméBigkeitspriifung zu verstehen. Da es kaum Félle gibt, wo der Gesetzgeber mit Absicht direkt eine
Menschengruppe differenziert, wird der Priifung hinsichtlich einer indirekten Differenzierung, die durch
Differenzierung von Fallgruppen entsteht, eine groere Bedeutung zugeschrieben. Natiirlich ist eine indirekte
Differenzierung nicht nur ein Problem im Bereich der sozialen Gleichheit. Wenn man die Rechtsprechung des
Bundesverfassungsgerichts betrachtet, ist erkennbar, dass die aufgelockerte VerhdltnismiaBigkeitspriifung vor
allem in den Bereichen, die mit sozialer Gleichheit verbunden sind (Beschluss iiber den Ruhegehaltssatz von
Teilzeitbeamten [BVerfGE 121, 241], Beschluss iiber die Befreiung von der Beitragsverpflichtung [BVerfGE
113, 1]), ein Problem darstellen. Es ist wahrscheinlich, dass in Zukunft diese aufgelockerte
VerhiltnisméBigkeitspriifung in den Bereichen, die mit sozialer Gleichheit verbunden sind, hdufiger angewendet
wird. Gibt es vielleicht auch in Bezug auf die Priifungsintensitit und Priifungskriterien Diskussionen in der

deutschen Wissenschaft? Kénnten Sie Thre eigene Meinung dazu vorstellen?
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Frage 3 : Die nichste Frage bezieht sich auf die Schwichung der Einkommensumverteilung im Bereich der
Sozialversicherung. Im Vortrag heilit es, dass Umverteilungen Sozialversicherungssysteme kennzeichnen. Aber
aus der Sicht der Gleichheit sind die Einkommensumverteilungseffekte der Sozialversicherungssysteme relativ
gering. Die Beitragsfreiheit ist in der gesetzlichen Krankenversicherung Deutschlands nicht von der
Haushaltssituation abhéngig, weshalb Umverteilungseffekte im Vergleich zu sozialen Krankenversicherungen
anderer Lénder schwach sind. Auch die Einkommensumverteilungseffekte der gesetzlichen Rentenversicherung,
in der die Leistungen sehr stark beitragsbezogen sind, sind duBerst schwach. Auch das Kindergeld wird (nicht in
Form einer direkten Leistung, sondern) in der Form von Kinderfreibetragen gewahrt, was dazu gefiihrt hat, dass
Besserverdienende eher profitieren und daher die Einkommensumverteilung geschwicht wird. Das Elterngeld
richtet sich nach dem vorangegangenen Einkommen, was zu dem Riickgang der
Einkommensumverteilungseffekte beigetragen hat. Konnten Sie uns den konkreten Hintergrund fiir die
ungiinstige Struktur des deutschen Versicherungswesens, die nur wenig Umverteilung erwarten lésst, sowie die

Kritik aus der Wissenschaft vorstellen?

Frage 4 : Inklusive, allgemeine Sozialpolitik oder selektive, spezielle Sozialpolitik? Der Gesetzgeber muss
bei der Gesetzgebung, durch die die Prinzipien des Sozialstaates umgesetzt werden, entscheiden, ob er jedem
inklusive, gleiche Leistungen zugestehen will oder je nach wirtschaftlicher Kompetenz sowie anderen Kriterien
selektive, gesonderte Leistungen zur Verfiigung stellen will. Es ist eine schwierige Aufgabe zu entscheiden, nach
welchen Kriterien, tiber welche Fragen, durch welche Verfahren eine Gesetzgebung erfolgen soll. Wenn man sich
auf die Umverteilung des Einkommens konzentriert, eignet sich eine selektive und spezielle Sozialpolitik wohl
am besten. Allerdings gibt es bei der Wahl einer Sozialpolitik aufler der Einkommensumverteilung noch viele
andere Elemente, die zu beriicksichtigen sind. In Deutschland haben zum Beispiel Familien mit Kindern
Kindergartengebiihren zu zahlen, die sich je nach wirtschaftlicher Kraft der Familie unterscheiden koénnen,
wiahrend Studiengebiihren ohne Riicksicht auf die Wirtschaftskraft allgemein nicht erhoben werden. Je nach Art
der Sozialpolitik konnte man aber auch bei teuren Angelegenheiten wie Studiengebiihren je nach wirtschaftlicher
Situation Studierende differenziert unterstiitzen, wihrend bei der Gewédhrleistung von Grundrechten der Kinder
sowie beim Schutz der Arbeitsfreiheit der Miitter Kindergartengebiihren allgemein zur Verfiigung gestellt werden
konnten, ohne die wirtschaftliche Kompetenz der betroffenen Familien zu beriicksichtigen. Die Wahl iiber eine
Sozialpolitik wird zu einer schwierigen Aufgabe vor allem fiir Lander, die das Sozialsystem an einem bestimmten
Zeitpunkt ausbauen wollen, da die begrenzten finanziellen Mittel im gesamten Sozialsystem umverteilt werden
miissen. Dies ist bei Landern mit einem etablierten Sozialsystem wie Deutschland eher nur ein geringes Problem.
Gab es in Deutschland Félle, bei denen tiber die Wahl einer Sozialpolitik eine kontroverse Debatte gefiihrt wurde?

Wie verliefen die Verhandlungen und welche Politik wurde gewahlt?
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Frage 5 :Zuletzt mochte ich IThnen eine Frage iiber die verfassungsrechtliche Realisierung der
Generationengerechtigkeit stellen. Korea weist unter den OECD — Mitgliedern die niedrigste Geburtenrate auf.
Daher wird vor allem bei der Umsetzung sozialstaatlicher Prinzipen der Forderung nach
Generationengerechtigkeit grole Aufmerksamkeit geschenkt. Im Vortrag steht, dass Gleichheit im
Zusammenhang mit der Forderung nach Generationengerechtigkeit auch im zeitlichen Vergleich besteht. Aus
meiner Sicht ist dieser Begriff Generationengerechtigkeit als politisches Ziel durchaus verwendbar, aber wenn es
sich um verfassungsrechtliche Verankerung handelt, wird dies schwierig werden. Denn
generationeniibergreifende Gerechtigkeit festzulegen wird nicht einfach sein. Zum Beispiel ist es vor allem in der
Rentenversicherung, die sich sehr stark auf staatliche Mitteln stiitzt, schwierig, den gegenwartigen
Beitragszahlern ein gesetzliches Recht aufidentische Leistungssitze, das die derzeitigen Rentner genief3en, durch
Gerechtigkeit zu versichern. Ich bitte Sie, eventuelle Diskussionen in der deutschen Wissenschaft sowie IThre

personliche Meinung {iber die verfassungsrechtliche Realisierung der Generationengerechtigkeit vorzustellen.
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LIRS )

Mt ST E——Z O G & FBUCRT % i M1 (Social Equality — Comparative Analysis
of the Idea and Realization) ;| &9 T—<ICDNT. HAFHLETOE R - FRESEZ .
MEt Uiz, LR TIRE T, HAICBT Bl T EICHT 280 28IL (1) . HAD®E
BTH 5 HAREELD, AN PECODNTOLESZHEZEE, £z, ZThozH<oTw
NEBPIGIEIDNZ E N, il TRV R 2D R EN TV A0 ZilRS (1) . 2D
AT, R EOR LN EBICET 20 FOE) XDV TSNEY D) |
[. HRIZCBI 2Dt - BFRLE LTHETENZDIE. RIFOMEKE a1 Sk
T & LT CTait = R EO M TH 5, HARWICIE, a) BIFDOIUKIC K2 EINED
BEfEAb. b) P F @Al tic K D B AADHE N L, JAWED S Dt xS I kDEND KD
IKixofzZ . ot —EC XD & fiED S HMAHAIEDORMETH .
II.ZN5ICDOVT, HAEELDOBLENSEDK IR ENVZAZDDADNETH S, H
REERZ, WAOGEFH LD FOTEZET. AR 2T T8 &5 Bt S HEBUE R
BOTW5, AR AMEREDEZICOWVTIE, HARELFHCBOT, HAD AN & E
FTARBAMNDMEDITXD LT EEZTINHO. TOWEL, THLKEZTIZSFTA. EAF
HEZIZ U LT Bt BMEREF. FADAED - FARNWAEZERWICEELZZRTSEDL L
5z %, HADRSEPAIINE., FEEHEREICDWT, BRI REZ L BEd % L85 R
LTWBD, TOREGTIE. HAEERE, iSEORGEEE 2 BN, BUaiM & bldiy
EMY T, UCItESEFRBUC ST L VO RNZ T ELTWAEDEEDL R 5,
. HUEZSFZ. HRTHLMIIZ> TEATEORMBIC DOV THNT 5, a) AROD
BAEARIC DV TR, AT RAEL TR E DI AR AR REEIC DV T, HPIITIC K 2 HSA TR
kdboNsd, £loo Nt OBAZEERELTSRISLIEEHELETHASH. bt
DBMORETEIC DN TIE, Lt LR EFDOESSINC G2 YU T, Sol ORPIGIL 6172 54
M, BraiM e dikF & D TRy IS X2F BT 285, o AL EDORBEICTDN
T, RERICO Tz o Tt S REEHIE 2T 2 EC. Eicid. MADBRHY - Earhic
MLES 5 EDROEN, VEINTHREDZRMENRD ENERNETIFRL. TORTEAT
I KBHMTD TRV ENERETH S,

m (Z TSI

Nit SR FE——F O & & J2BUCEI T 5 e /0 H7 (Social Equality — Comparative Analysis
of the Idea and Realization) ; £ T7—<ICDWVTC, HABELTOE R - HBESTEZ. M
L7, LTI TS, HAICBT it FFICET 28R ZBIL (1), HADFEET
BB HAREELD, S TFICODNTONERZBIERZBE. £z, TNHZ2H> TN
ZPAGNEENZE N, FHTREODES@EmDE ENT0ENZMlNS (1), TD5 A T.
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AR DOBEREBUCE T 2 F O IS DV TS NN D,

[. HARICEBT Bty DBk
1. BHARICBT Bt - #EPFRIRDLDF

TP DOVTHGT S B 78I, 9. BIEH AN TV SIS - BFRIRILIC DV
TSNTHET,

HARICIT Bt SBokIE. 3 /ﬁ(ﬁ%k@c@% K- ATV - R 8T U AN
BN B BRI /e 8 U, il A E s v H R i) (SCAP/GHQ) IS K B i P 2L
N OREPIERET, 1950@1&7‘3‘60)%2,;%{%56&%“E‘ . ETCOERDMSPOERRMRR - A
HIEERBIELIC AT % TE BSR40 (RBIALER E NS (19614F) R E . T Dy = D
U - b SRPUSHIE LS | AAERBEREZ M LT o7z, &5 LIeBMcH > T,

H. ESEE DT, HARRFEDIS - RFHEE L TETENE0E. (1) fféﬁ@@aj@ﬁb‘
ML TWVd e, ZTUT, (2 L TaEfthERIEITLT0E T LTH S,

(1) #EFHOMRDRE

HARBURG (B A9 B I KL, 20155F D H AKX, 77 LKA SBRAL .
FFMEERDFIELDDH O | mAUFEPNICHELDDH S, LENTNB2, LH
LG R20%F M, HARFIXEEKZ il TE Tz, ARmIcid. 19904\
LIBE . M ERA R EA LA EIC KD . EmRRFE RN b EN TS, T0
I, 1997407 I 7 m i fEe. 20084FD IR GRElfar (V—< > g v
7)) E. EEMRRBEALHPRELENE LTHEHBENTVS, LML, HAEN
DREGENE LT, LH - BRSO PEMARD KIS %9 2 R HIAE < i (W
DRBZNTIVRFONE) T B ELHETH S, 5 LIRFOEBED KW
Cid. HARICBIT B RMERICHL KRG B2 RE LT, TRlEERE. 199040
KIS B U, BINRZEF S, B HEDRIEEDHINU TS,

(2) DT b D SR 7s e T

HADMBAIE, 18 B PN EIEFIC N2 X T, FIF - H LT UK TE
Tzo UL L. 20MALEPICAD . ATt EfIcHErr L, A i BRI
HZETEHENZD. DOREICDONTWVAR., ZOHMENGETH S &0 D FHEN
HB, FAARMICE, HADEERER (65U EOElmE ADOHE) &, 199040
12.0%h52010%1CiE23.0%2 X T LA LTEHD . FERMICIE. 2035F1C1E33.

1) JEAEAEAE TS A CRRLTERD s (F& 58U, 19999F) 13— 24 F, A5 Nt frbaik, CH2EH, 20144F) 15— 22,

2) JEAETT YA RN s CTR284EM 5 (RE HE BRI G . 20164F) 5 I,

3) JEET AR TS B (P 244FR0) o (REF MM . 201449 161 H . 1645, HARMICIE, 7ERREERE. 199741
3% TH oA, 20029:1C1d35.5%. 20124°1C134.3% £ 75> TV B,
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4% . 2060FICIE39.9%ICET ZHEDEENT WD, TD /T, 14l FO A
M20104ETIX13.1% TH B H . 4HES0FOME IS 1 %I T B L ENT
W5, TOWRICE. THEGMITZ T, Lot DS - RSt
OHERZEICKD . HET S FELEDWY LT0D LWV TR HEIT 5N %4,

2. it HARAE O]

C 9 LI BRI EDRDUE., WO DIEEAFEDOREZ L CERTNS, b5,
(1) MFOMKICK D ANROREMAALLTE T &, T, L raimfbic o, (2)
T INEADEA UL MRS D B Dt S kb 5N L K5 ickksfcc &, ZLT,
(3) HAUHAIEE WS TN E L TEIT &, R ETH B,

(1) EWRETEDBAEAL

R ORI KIS K D . JRIEBUE D97 8 &2 BN S E M U, (S5 e
MHEIMS B e lixole, THLRIENEREER ST, HADHHIE N (HE
2 AR AR 2B D AD R 7y LU U FTH 3D AD ) & . 20094121
16.0% £7%>TW3, e, HAICEBT 2 ARG TH 5 Eini 2209 % 4
DOFUE. 1995FLIFEEIIMLTH O 20129 3HICIF211 L AISELTWS, £TON
RELUT, @3 Fhmld BB OF MMl Tns eEN5, 5 LIAN
(&, MRS . KIETO A < DIRIODIEND S g4, (K& e hdink 2 D %I
BORENSHL (PR BT TS EBEENTVSD,
(2) TEEZ IO
WA FElmtic K> T @2 AnOEENEA T L, TOMELEL T, X
L CHUCHIE G BTDIC, i - bk - | - REEREDH DD D A < Dk
BB KB TEDMDOMENROEND T LIcXDE, TTICBWT, LD
HEEPRE T E DR O DMERDEEARE L5, LDV TIE, LI TR
AL PEAEH N (155 — 64550) DEEERIT T T EA UL FRC LD EADE LWL E
ENTWVB(2015FT15-64T64.6%). LA LilisEEDHIETHD L.
OECD#EEM1I6MLICE EX > TWVABH T &, LHICDWTIE. HpEZKICHIT T 2
HF RN & BLBOERKADMRARE LTHAET R E. Lioitas i
BREBREL LV, Tl BEHEEDOMISINCT DN TIE, FE T &M S0 D #EiE
(20164 IRV, H ARSI BB EHE LR AR - S N, AU A AN

o ol

eE (Y

4) JEAS A - i (3)135— 148K,

5) JRLEGIEEHG - BiBIE(3) 104— 1058, 173— 1745, 192—193F, HADHKWEKRERIZ, 20004(Chdin 5. OECD#ED TH7%
El>THW3EENTVS,

6) WIS F LAtz iR T Lo RS CRR28HRO o (ISR, 201697)38—43H., 47— 48K, FLOESMKER, K7
WHEOFERIEZ100L T 5 L. LWDEKIEEZT2.2L TN 5 (2016%), HADTLREGHKEE. OECDHEO T (18.3)ITHAN
32.0 & EmWHEiE & 7> T B JRET5 A - BiFEE(3) 11310,
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R ThHL ] RHEHFICHT 5 G IEZ 2ok % W 5 2 IR EN R E SN g
75 E (201340, 20164 1T) . ARERIEANDIGHADHED 5N TVBD,

(3) MARRI A IEDRTH

o, YT EEALOMEITICK D | it LA B H I T B T5. Eilin A
L. L& ZDPLEmEMTTNL T RIS, @Oz e, b mEOR#
MRANTIZ > TVBS), EHIC, tAREROHRICK D | [EHO-—#exit FEld.
BN EZ 02 I BURT-ORIDENT VD, HADES IR, BlAE, 77
NSRS T B F 4R DY, mlin & e D/LTR IR 2 2 2 2 M2 5 L CWBA, T I
&L A ERE - R DR Y — E AN AT IEENBEE. T DR & D
BItR7ZS <o T RRIOFIERNIAEKILT B LN FENE TN TS,

. AAREREL & ntary P

LiEM B HADEINY 2t FEOREE LTE., AL T, O ARLORE, @ itas
MOBESORE, Z LT @ MABAIEDRE, ZZNTNEFEILENTES, TNHOMNHE
I, HAEEROMSEZMBLL THBE W,

1. HAREREEOIAN) MG

(1) WADOEEFIE YD FDPEE
L9464EICHlE SN, 1947 hufr ENTe HAREE L Z . i E R s v) 5 5 bl 5
HDFRVEF EARRDOE & B KR RBIDOHADSHD K5 2RI RELIED
DEVZ D, AL DBIFRTVAR., EEF13KE. "IN TEHRIEE., HAL
LTEEEND, L. il RTFEmERICKTT ZEROEFNCDONTIE, 2D
TEMEIS S LR DR D . SR Z OMMOEED LT, KOG EZLHEET D, EBE
5%, ThUE. MAOEGREEH & it kiEZRE LIz DEMENTED . 21K
LEEEZALL, IXNTOAMZHENZABELTERELEI ETELEDTH
%10, ZTUT, HF145EE 1 HIE, "IXNTEEIE., BEO NMCPTHFETHDT, AR,
fRac. MW, b8 0 SEMHIC K D 0 Binny . BFN Ut =B R By
T. AiENZV, . LiEe, FERERUZWSMITLTVS, #IHO & PR OP
plc XN, TOBER. TARDAIENSTRXTDABICDWTFETHD. E>T
NBE, REL otk B it B 0 EOERIIEDNT, HEVIFHHEZ
L. 50V GBS ZH 26N TR ELREWVS KEHIZ R LTZE D

7) B TR S (P28 s (BFEFIR, 2016%F) 2— 35, FHEDIEARIUL, 2015FT45 7 AN EX 57 E . MO MTNH
S5N% (EAET7 B G/ - BT (2) 3970,

8) JE Ry - AiTdeE (3) 14931, 170%L,

9) il pvidi— TREGE &AL WRALEAR O R E S . 20024) 343K,

10) BiRteR (SR E R "2aT HRE S (B AR Ik, 19784F) 1971,
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1. EENTVSLID,

(2) mhMEBIE

CNSOBEZATIC, HAREEZRE, FROSE - #E N ERIC KT 5 b7z ]
ALY %12, K255 1 HIE, T NTERIE, (AT A (KR D15 72
HOHMNZAET S0 H 2 HUETE. §RNTOAGEBIHICTDOWT, b2k, ik
B K O A AT =D 10 E R UHHEICSDRT NG SR, L8, EROKKA
REEDWEFE . ZNZ2IBLT ZEDEHICDONTHLEMI LTS, £LT. #1265
T. "IXRTHRIEZ., BHOEDHZLETAICED, TOENCE LT, GELIHAH
I BN S %) LiE, EIROTARZZF MM, ZED TS,

HAESZ L. BEOH h (Eik225 1) &M pEME (295 1 M) 2Rk L. HADH
HARFEHZ LA THREZ TELTWS, LAMLINGDOMEF - Ahik. ™4
L DiEik I KB HFIDRD LN (ELEHE 225 1 H, F295% 2 H) . ik @ OB
S STIRIDRENDIE D, THROE M REET %5 RFIIA MISZDHITT
9 % V)75 PRAE BOR ) (it SR EOR) OBLAN S BN RSNG| &k LR
ENTVBRI, EHIC, FHTHED D EICEHBN T, HICHd 58072 7iE L Twn
%o HB2THRE. TIXNTEHERIE., B0 Z2H L, ZHZls . EUTHIHEE
PREEL (5 1 3) . B4& - bR O8I &2k fIc Ko TiEdsT e L, 75
By %5t UEDEIE §XEC EOEL EOBRIZWFHICLTWSID, ZTLT. 7
B =5 DEKEHE - MRS - HRTTEINEZ (RFE % (F5285%) .,

2. MESHERIEDRFR L T DI
(1) whsheBUC PRbR D%
HAE LR E T, 1990 S, FARM AR SREE DB E IR DUV T afkam AV AL
BENTe, TNHDS5 B, EEFREFTES LTI KE R EZS A Tceae L
T. {ellEih (Koji Sato) BUZMHNTE TARSH B AU s 6T B NG, elBdzIcin
E. BEEER. WALRS - EREDOMBDSHO HICEIT 5. 50D (moral
theory) Zf#iIELTWVWB EEZBNED. HAEEEIIDOWTVWARK., ZTOFHND
(&, MAOEHFHZ R EELL3RIOKRDENS, T HADEE, L&, —
NG EDDABMNARKHARDAAEL UTRAREESNZTNUIE ST EN S iE

11) I ARAI19504F10H 11 HIHIZE4E10452037 H (BB 5 E SR 1) .

12) AU RICiliR 2 H AREE LD SR C I, KEREELHEII LD S H34RITxET 5,

13) I AKPIN272F11722 HFI4E265895586 1 (N el B I E k3 0F) . i KPI198794 H 22 H K HE414535408 1 G IEA MK
gyl SR A B E AN

14) TOEFITIF. 200HCEH. 7 XD A& RE RS ED ISR LEE O A I KT B3R E L LTHANGEFEE LIz L 2SE
Z. BT HERIEWIFEC L THBT S & LEBERDH 5 Tz, /METIE] B, (B K2, 19874) 225 - 226 ., 1EiEvik ©
H AR E Sy (s, 20114F) 374 (1140, Cf. Lochner v. New York, 198 U. S. 45 (1905) ; Hammer v. Dagenhart, 247 U. S.
251 (1918) ; Panama Refining Co. v. Ryan, 293 U. S. 388 (1935) ; A. L. A. Schechter Poultry Co. v. U. S., 295 U. S. 495
(1935) ; United States v. Butler, 297 U. S. 1 (1936).
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(2)

THO . ELFBI3EDRET B Eimb R, TNz T, AN AR &
LTHCZ TR, ZTOXI R E LTHOKTF S LT - SR Z2 fRFE L
12D THB. LWV, EEDMREET 2 IR AMORILTH % Him (moral — theory)
. "B ADZENZTNN COERZER U TRMICA & 2 ZICARENMEZ R, -
ZOMEZ I KR EFE L DD ADIAEZEE 5 KD ity - IROH D Ji kD
5EN%, THUT. EAMAMEL, FEE135LDENEREDHRE T B HEF (T EH
FAX ARSI AN & WD) 2R e UTIRE - BT 28D IR EI N5 15,
ZOXIIC, ABNAAWERZETC EICflifiZz L, 2hhhb s H lZz &L
FIMERIE UCTIREEL728 O E IS 275 2 Jiid . ke G SO 2 (R B i 1 oD 21 fig
ICE W ERHZTW5, b REEEE D492 (Yoshimi Kikuchi) % &, itk
PREE DA B 1 DME AR E HHOMERICH 2 USHEH L, MEA B a2, A A
NS LIefrEE LT, ERINICH L DAEZBRTEB T L, Z2E%KTHEDE
2%, ZO LT, i fBEOHMZ, THICWEN = — XD 7RI K B EiG kR &
WO FGETESZU>TLEIDTIFEL . AR LMEADEERNZ DR
KICK B A FIGR D TR DID DS, LR L. ik & DRI TIEA 135
I E B B0, LIlkRTWVSL6),

iE. NS0, 7 AV AERESEOEEE R EL ML, HAEE LR
FBIESMERED S B, FRITH 255 CEAAHERFE)IZDNWT., KDXKSICHEL T
B, DED. HRW - AW, EEE255:E1F. A D, BLEO SR TIC
HoT. ACDEZ AR - FARMICHERIL., DOERLED &2 EBELIRTSHT
EZHMELIZED, LRTHIENTES, LT, ADEERIUIBXZE HkE
EOWEES . B DRIDIRATEPIN 2B S 1R H D . ABHAAED HARW IR EDMEL -
M ORE = MBI UT. HRICHITNREEDEEZ BNS, HAEEED, HA
DOEFFIE - FimERMEZ R LD, EROENREZEME LT L, 209
ZEOEEBE Lz kicld, DEDXS7%, A=DAA - BAWEZERE LTE
- RE L, YL TOLRIC LRI GE L TWS LM TE5DTHBLD,

ik 2 AEBLE D IEBL

COEIIC, HEMIE, AN - FHMEZGEEL. LRI S LWV B
Mo, BEEF2552ECHETHiBEMHENMEINTZEDLMREND E LT,
ZTOHAKNWEE ", EOXSICNEZREDNADME LTS,

W [E LA PITIE. 1997 DA R SLHEFE T, Rk R E L 34 4D A7 MR
PE SR DWW T, EDVEGMREICE T 2 ki Zz 2 LAEN 72D, ZONENEL
CAEHT, FiE ERRTEREEOFMZ ISR B Lz &icid, VEEDA

15) Pkt TBURIER & AN (£, 20084) 84,
16) FjithEegs Tt S RFOEMG, CH2ER. 20004F) 1407, 451t - §ifeiE (1) 105— 107,
17) R Tk E5 & ki, (2R, 20114F) 12711,
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W5 LA 29 2 M A & E3G D MERE J) K1 k9 2 [E D PR 2 1572 W /s U T 8k Bl
FISGENRT B EIcZD, EFILTNS, HADmRESEPIIE, EEB255:IC
DWT, B ORI - 2 i GET LB ZRLTED . BAPICK>T
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OfRF - HIWICK U, BRI K> THA S NI DR A 2 7256 7238
M2 L2 aIcid, BRI AL LTHAEFEADRE LRSI 2T hhN
By, ELTWABL, Ko, EEF25RICHD SERD G EMICDNT, mm#k
AP, AR DOIRWERICERQLNTED . TNHE LS GRMEZ K EW S MIC
Hamokh - BHERE 220K B a2RE . RPN EEPING 5 DI
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REELTWAD 1455 1 H) | ik RERICBIS 20728 - 1TBUS DWW TR EDRE
LR BT, RIEOBUA M DRV 2 G % 28728 Ll T 52D,

(3) T#f# (Collaboration/Partnership) j I & % 9281

flEMIC, BILEF255MED B T T UM 7R (KR DA 1. FhRny - MHxy
BEETHO . ZOHARPFEBUTOWTIE, EOMEENR, S 7R BRI & A
WRTHO ., T ULEBORIEICEDZFIICOWT, Tk TH S H ADm
PUFTINA S NZEERT - ATBUN DR 2 S HY 52V HIE G E TERWN22), T
U7e% . BANE. ZOEER EICDOWT, SO PEFERE (Rational Basis)
ML, EERETEZT R LN EICES, ZLT. ZOEHRIKIE. (THE
W75l - it REORTH D MITDOWNT, AT EGA T M NI B MR 2 — Ul Fi 72
mV, BV S| GESETE A D NS BUGEMINDHGE (deference) W REN TS &
WA 323,

@ WEAMEBIED T35 I SEBLOD nTHEME
UL, #PIITN EDREBUE MO PIMNICEEAAD B MG, DB LT A, EED

18)

19)

20)
21)
22)

23)

SEE L RPITLO9TAE 5 J1 29 HA, wEEEAPII (RocFRFL) T EEEEAI10F L, (Filit, 20004F) 323 — 325 H (52
FOTFIIC K B

IR KPIT96745 H 24 HIRE2 VRS 51043 (W H L) . TOAPIZ, EEADTRARIB LT Licled, i, ZOIEC LRy
ICHFAGET LI LTHRAZRI D, TOHMADEEBLERICOVTEROMLEZEDIEIFATH > bbb mkild. T
B, EOTDENE Lic LT, FEEB255RICHT 222 LR TN B,

IRPIL982FT T HIAE36% 7 51235 HLUMATRR) . T T, RMTREFICHE NS W HPET UL | AWFEER(CORATIEME
TRMEEAR) & DG TR 2 WP T Yk BUED G EMENIE E T > Tz,

19824FE7 A7 H DIRARFFAPNRDIEN ., FAF 2 A EROMEIINA DR G4 L UTWah -7 T LR ED#EEN NI, 12006
F9H 28 HIHEC1R6 52345 H (/I FERITE R IR B ENDH B,

HAD S RPINBEEF TN G T M (EEN81S) . ThUE, HERPITUOEEFEZEDI-E DT AR rOrE - fi
DI TREMEIM T E NB DI > TEEPINDEENA LHAZ LB LD EMENTNS (e KPI19524°10 48 H RE64RI 578310,

T A ERERESEPIFIOS M & LT, See Dandridge v. Williams, 397 U. S. 471, 485—-486 (1970).
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HGRBERZIBLTHICHTIZ0 . WAL EGEHTMTEDRIT, WINAK D K HB
L9 %h. cWiZUL, ELMHEDOIBUCH 20 . W NOERKEERIDME I 2
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Z LT, Te& ANt SO HARMIZBIN, N RITEHFICEH — KT ENTWS &
LTH. ZTNZHMMET 2 ENHEONIELE, ELORE - MeaZzS5F 2D
D, INSOMENELWIERICTH S EDTHAME I DM ZERT HDIE. LPIFN
L2252 EDIETTHAH25, DED. T [FEED] ZOWEFIT DN TIEEPII
VE DD IR e Bk UL STEHFIC IR mE 2 (b th B 2 ity - PRI i L
TV EEZADETNS,200 LW BN I[GETH S XS Iibn s,
ToLlzcehn, AL, EEH225ZECHE T 5iSEDIRIT. FHes - W
EWVD BRI E . FER ML E N ARSI K o T, WHIX T, UTHBLE
NZTEMFENTVEDTIIEWD, EEBEZTE, UL MEQEZRT
BES (ELEE4154 - 3835, 1TEBMEL TEI 2/, 95 2 & it I NN GE
655 - 7351 5) ke tic. "ZD I 5 ALDFEDRRE . &IFW - it
DM, MR E R AR ORDLAE & OFIBIBIfR) (198 24 I ARFRAPI) ITBLIE L
TS Bk < sk E R k2 B - TP S, FNHIEE I, EIRE255:0
A DFD EADEAN - TN E - 718 LW S (i & HAArc 32819
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2. BuaEsr & GHERT & D T (collaboration/partnership) 1 IZ K B ik S MEBLE D
B, HAREEENIGT 2H0D 105 TENTE S,
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LLEDEimZ R A . mtlcH Tz, HARICASND AR FICEIT ZREICDWT, #af L

24) See KERMIT ROOSEVELT 111, THE MYTH OF JUDICIAL ACTIVISM ; MAKING SENSE OF SUPREME COURT DECISIONS
229 (2006).

25) See LAWRENCE GENE SAGER, JUSTICE IN PLAINCLOTHES : A THEORY OF AMERICAN CONSTITUTIONAL PRACTICE
95—96 (2004).

26) FBUIB TRIEIC K B AAFMED PRBR K O REFIIEED B E ) LKL i 46 348345 (201 24F) 272K, 265 F,

27) R - et (17)129- 130, .
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THEW,
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BENC TR D DDOHZENBHICE L TWRIX., HATIE., mEAEEREZ Y2 5
AR E DR KIED B UNED ENTW S, @A, SkEIcEDd 5
NTO T I 7R AG 1 CER IR BRI - BEIEE NI T & DNELEH 25575
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PURTIE . BOGBINC ks 2 R0 2 TERVE D & LT, EEmfiiiz i x
Teo KOBPAATZFIE R ERITO BENDHD XS IEDNS,
(2) Tt IS &k

Flo. HAREETIE, I—av/GEETm CoN s Nt B /it 21t
(social exclusion/inclusion) s 2, FEHEHEA LK D £ T2 EZ TiNH 5, wiE
¥%% (Mina Endo) ##Z13. ThHD#EimZzS R UENS, HAREEEHE11EMN THER
. IRTOERNAMEDZEHZGFENZ . LEDTNDB EICIEHL, TD
BEhS, INRTOERRBHRE UTZEOHMMARD NS AL L TRUET N
FNR7E 5T EEDREE S 2 AR AMEDREN S HRE NGV EhRDEN
. 20529, AMEINCOWVTWAR., s EENAICKD., ~HTRESH
HWRDENZMEDRENREEI NI ZAEEDTTANT—I LB AT
T—RT =D ENTDIEDTETENHEMN. ~MTRICEDENS A H - HEF
2. AERIIZAG S TH 20D ZNTHE - $IRd 5 & 22 Di1E, AWz
HEZTHER, ELTOMMDNSHERT 22 e 2E%RT 5, T Liz@Ahb & &Lk
M EINRkDEND, TLT, AWZMmEZ TR & UTItSICHET S T Lid.
KO REHRLIRTIE. BB e EDR EWREREGOTEEICEDENS XD
I b330,

28) mFI20144F2 7 28 H L6683 51240, mePI2012%4 2 H 6648652367 H,

29) EERIFES T TEHET LI R I RS 0D A= % OO BT B 75 R — A DIk / it 00 Ol (I 3VY 7 E 5. 20044F)
155K,

30) IHFII. BEOTERMAMEFOREI, RETEZE CTeBUanIfi GO et AF S 5 MRS N T\ (F 4L T TENC B
DIEMLBEROAED ) g 20+5 [2009] 20 DML B) M. TS LIzBUAMKTG OREE £Db 5 K5 ITibhn s,
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2. T2 InDmldE

Yy BN EBISHEI T UL 97 A 9% HARICH > TEL Bk~ ZRSED A = DV
BHNCIESZING 5 T EMRDEND XS ICE>T0D, T, T LIeBURIELETE
FTaL. MEERED MHE S K5I bng, DED . T TICSN AU OH
b TITHEXIT, MEBIMANDESZMRT ST Ll A=, A - BREF
fEE LT, e, AEEHRELUT, its - HRICSWT 2 THEMZ S5 T L2 KT
%30, TCTIE. HAEZRICET ZPFEANCET 2 A EIZMBI LIz BT . Lt
EEFFDOSBINCEEL T, A TR TEE 2 (2), (3).

(1) FREENZ 8 < 2 PIGIEHE

i RPITIC K NUE . PEFENZED 2 EEB1450 1 HIE, TERICH LED T
PAERREE LTCBIETH > T, MHRBSIFORH A - 55 - 15 - itam sy
oy M) BOREREOTHB T L. BRUETOPFEDOU I, HMOMEEICH
Ji UTe B2 BT IE D S E DTHRWIRD | AERN RN 292 2 & 28500
ZHEEF DEDEENTVS32, TLT, FRILUT, MEERDXHDOWEP.
MER - DM - EEZREMICHEE L, Bk LSRR - MEFIAMH
HMEEINZHRICH> TE. KOEEZRNZ T HLEBNALNTNS33),

(2) Lotz ——rEC D < KA1

LDt xS &, ICHED S K ZELE L TEDX S ICHT ZH LR
%o s BAINE. SRR AN ERE L A2 50T, BN D0 TEL
HIMrg % %8877~ HEETIIW B8 | EEF 1450 1 HITH DT % 20 Fh 7z
HLETHIRMNIZRBED LML THED . HICHEDSER LOXIICDWTIERN S
rL7eBlERIEAFAEL TWERY, TORMTIEHENSDE. foad PP o P
BT, 5 B AR RIS 2 KM RIS DN T, ZMEDNLTHEHHICD
P R e RS D BUENREZ E L THONc R TH D, KRBT P
. HICK B XD, TEEDED B EADEEFTI L EHKTS 5 k145 1 HEEIC
SIHFENTVEHRMCEBZLDTH> T, EEDMEDORKENFEZHZRKL TS
CERWSENTHEZNE, KMEXHOEHIEIC DN T, EEICKS UTHRIICH
AEN, MIRENTTNRESHN) . EHEICHFATSHLEHA 2R, £LRTLH

31) See Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality in Relation to Roe v, Wade, 63 N. C. L. REV. 375, 383
(1985).

32) I RPN 9734414 AIISEL274:345265 3 (4 @ Bt S BLE B A o

33) BIAIE. [EFEZ TEIE RN, & T M ERMRG AT S & Uiz, i kP120084E6 4 H RHE62% 2 51367 H (EFEUSEFRD) 0.
G F 722 H DN T MEAD G & RO TOFFATES U, KIS DWT RBHNSHET 3R E & Uz Ak201 3479 4 H ILHE67
R6451320 B GEIGH FAigE 2= pE SRS . THSINT 2 T BT DWW T O H Hy AVE L2452 DB FICES U T/ @ HICiid 5 T &z
FZTHEAT ZAPI20154F12)116 HRECIE 8 52427 H (FUEEE B IRE TR R ENZOHE L THEF 5N,

34) 5119814311 24535825300 (HPE A B HFrF) . ®AN20064F-3)117 HIECORISTT3H (S FHRASHEIIIND K END 5.
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W RICT ZHER . LEEWIEEEEZE L TN et DD L HEORESHEH A
HEATESGHICBNT, aiEEL o, BRELE U TEEICLED, TOPRIZ. &
B b ATHRE NG ZIERM LTS, 2 1IC, HIZIED SXGID, HADEE
FHERED > TVE L2 TATVWEATH S, EAAMRED, HADHH
- BhREOERZIHGETSEOE TS, DK, B - Lo
WHFICE ST, FADRRI) - B FIIEDENEDRERZT B 2K L S NEIC
§BMT. MHTHBEERS30, 21, TOMPIE. MHIIED S BHZ Gk
ICDWTC, ERTEL T EHERD > TcE LAEDN S itsy - RIPRUDLET B
ISR, ZOU%HEZ LA 5 G D 2 0IF k39 (legislative facts) D, 4 HICEH
WTkbniz, EAMLTWSHTH B3, HEENMEZEXALZNS, TLTH
— RENCIEINAE QAW 2 G FE UMD S . e - BREric ikl 2185 &
B HPIPTDZLEE. TH MBI K B it St RB OB SRS RNEE D
EWVZB K2 DbND,

b T 2 Dk B hn——F T A AR R PR & 7Rk

TSNz X ST, HARTIE, BEEMEF A OHAEIT RS ENEORH & LT,
b s AL IR E S N, BEZ IR E LI AN IEDHR ST, S HIELE
DRRUED AN ST T MW HMMTE N3, HAFE TR, Bz e
B AENDIRIEDHE DT G IR ED At & A5 1L g B B 2 pI AR kg Ay &
LD PEFANCE NS LT 2 WENBNTVS39),

HEARH) AME R D LGS, A D HARRZR ALY - TR AEDBRICH S LN,
BT D LR A2 INHEC T 5 K5 RIETOX DD B %6, ZTIUS I HEZ k% &
MLEERDTHAS, Lot GHNEDNEIE EAE L LB AN &
H5 B, BERIICEH L WD LAWY, L L., &k EORHIE UTIR A ERA
JERREIRIEDN G ENEVE LTE . BHEEAENIERICOR S NI G IR E O 25
FTHPOIC, KOMBEDOEVAEEAZITI CLEEIUETHS Kb
%, DEO . LIS LT E R ERIEERL D X v — D2 TlEN DS E A,
EMPUC KM ER S T Lid. XSICEN E BN ED iRE, LA 5EDTH
Z40),

35) ABFHIAI120134E11 25 HAIFI R A LNA1402569H, 1272 UHERFIE. EEDFER KR TWV S CRIGE#120154E6 /719 HAIBIRE#2280
521H),

36) See Ruth Bader Ginsburg, Sex Equality and the Constitution, 52 TULANE L. REV. 451, 470 (1978).

37) MERRMDEFIC K > TOREOGEMEN b NI &3 220 ikid. e BAFTH g LR UIZIT> T3 8D TH %, H(33) TS
NI EFELEE TR A o 722 i B RA R EIXZDHTH 5.

38) 1272 L. TBHSBIEIC DWW TR B HIE L 7> TV A D, RIEFEZEEFICOW TR B IIEL & SN TV B Frds s i 7 4%
© 85,

39) HEAYE TEE DD B NDKA & iy (A AT L, 201145173 - 1745,

40) TORITDWTIE, R P #1728 < 2 Ekn— 0 ) KIS ITEE640%5 (201 24) 4 B,
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3. HACHI A DTS

Ietgic, AMAIEDORMMIC SN THEE 2., ORI, JE. vEEEEEZHET S
CTEEFUMEDMEEEATND EWVWZ S, DED ., HiIH TIRSIETERWiivEE
PIDHIE R HEOIAZIRT 20, BEZNDTEINZOH., EWIRETHS (7Y a
2w F XYk (precommitment) i D) 4D, AWERZE . HAHRES TR & AHOR]
RS SNTzit AP —E XL, BOMENRZHET 2T 2IckpH. OB, #EkeL
THNUL. it REEHE DRI B Tz 2 BUGHSMD, ERAADAHEY - BN AENEEE
NSO - FERICSDWVT, FERICDODTE>TETETRIEL 2 50, LW H e 5
MZ BT ENTEB42),

RO Z 7. B E N RE O &I EOH D i, HEE R HEDONE - HEHE,
RN KRS RE fMME <43 ST TIERMBEMICGHT 3IC L EDFITFNEE LRV, T
TTIE. HAREELD, "TOELDRET ZIERNI AN, 9T EDTERVKAD
FlE LT, BHERUIEROERICHANS NS (EEHE115) EEDTWDH T LICiEH L
Ve HaE, L EREOREEREENCR415) . MOWMBORER (55835%) 2 H LT
BO. RIS Bt S AEE I ORI - SFEFICDOWVTIE, T EITEH - RN EDEBZ
HHEBEITHB VA D, L L., HAICIE. EFik B RIS D Tz o Thidst il B il 2 1
M BB, NEROERO A A - BARWAEDIBICHE LA 5, fif & Aoz y)
AT TR HC DWW TR L., RET BT EAkDENBE K3 IBb%, TDMT,
NEEHFICIE B EE DIk ME (great flexibility) MV 2 bNEZRNE T AL, BEICK > TEH
LHHENCIRS 25108 E A DNDTHAH4D, TTICE o, LN & TIEN & D M)
NC K BIEMERBID W REMEMNBA TS K2 ICibN %,

m HBFTITH AT

Pib. SO T, ity R S EEICDWT, HAELETOM R - Rz ST A, el
T&ETe, HAICBI Bt P FICE L TOVAR., RIFOEBEE LRI F Sl b 21y 5
I, a) BRMTEDBEAL, b)itaSnOmE, o) HARL EORBEN S HIMEE LTEIFS
N5, HAREEEE, B GEEH255) 2 U, tha iz &M, mhaiy R8sk
W BHEDHBELEE NI TEMNTEEN. HARDmEERPIITE., FEF255ICE LTIk
B MO R A BET B E . WA K B E LW EIIZ D THER TR AN T
%o TOWETIE, HAEBEN TS Bt EMEC DIz . Baa il & a1k & o M),

41) See Jeremy Waldron, Precommitment and Disagreement, in CONSTITUTIONALISM : PHILOSOPHICAL FOUNDATIONS 271
(Larry Alexander ed., 1998).

42) TR TR T UL IR ISP EE D AR K IED B D )i 728 < o Tu it RFE1845 (20034F) 7 H 2 2 [,

43) KHEE TR EMRTRHIZIC T B LR it bk 315 (20169F) 57 H B K,

44) BRUCE ACKERMAN & ANNE ALSTOTT, THE STAKEHOLDER SOCIETY 111 (1999).
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WCEBMXELTELZ, ZTOBLANG, 4 HIHEICRED iR Z My Ulc, ROPL#Y
BIRD EERICEB T Bk, DFEBZETAH. RHURICBEENEDNE . AHRO AR
BOBIEDHFRMEICET X TRIEL 2 2. WS WVICEHNEN TV KIS Il bNns, &
EDMREE G 2 SR AN, AR BN AEZE TS Lich s LT NI, itSHEzZH
Bk, TUTC, W PFFICHETIMES . MADHAN - BRI 2V UTERD
ICHHRL, BUEL TS, EWVS AN EELETEHENHETH D X I DND,
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it PRAE & v — 0 AREE OSSN S
(DWW T DA
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HE[E DL S PBORVZEE T BIE . it FEZ IR T B 72D DEBORICDOW Cilkam LIEIT9 % 1
T. HADZLRE . TNUCBET 25w PR BCRIC DWW THIC KR OZR > THF > TVET,
UL, COXSEBORIFEEDLNNCE EX>TED . EEDLANVETIHEATH RN EN
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2 HE B DIIEFHICKFRERD D2 EVET, TOXSHERMFICE, KEL 2T T=DD
HmDETENET, FIHE IS, BB EB> L B K1, i PHICEId % JAME B
OMIADS WT, #EE HADOELIIEFITHEL THE L0 mildH b X9, Tiud. FEICHT
B RHEDPFIHINEDIEFICH B L TWD LS T et Z R OIARIMEN & UTHRE L TWY
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BOETVES, HoIc, EDO DO MRDTZDMNE 0 AN, it F5 238 5728
DEREEEDFLL THBHTY,
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|. Introduction

The unbridled forces of globalization and neoliberalism have aggravated the income gap and
social inequality around the world, Since the mid 1990s, especially the 1998 Asian financial
crisis and subsequent IMF bailout program, Korea has experienced sluggish growth in
earned income with the average income of the bottom 40% declining and that of the top 10%
on the rise contributing to an ever —growing economic disparity —a stark contrast to the
period of the country’s rapid growth when the average income grew across all income
groups. D The worsening long —term trend since 2000 is evidenced by the income quintile
share ratio and relative poverty ratio, two measures of the inequality of income distribution.
The country’s income quintile share ratio, calculated as the ratio of total income received by
the 20% of the population with the highest income to that received by the 20% of the
population with the lowest income, stood at 4.2 in 2015 with the disposable incomes for
urban families of two or more persons taken into account, The relative poverty ratio, defined
as the percentage of families whose incomes are less than 50% of the median income, was
10.4% in 2015.2)

Korea’s earned income gap among paid workers is the second highest after the United States
among key OECD members. 3 The male —female income disparity is also the highest among
major OECD member countries. The income gap between regular—and non-—regular
workers remains significantly high as well, Over the past ten years, temporary workers have
earned 70% as much as regular workers while dispatched/temporary agency workers have
made 57% and part —time workers have earned 28% as much, This divide appears also on the
basis of corporate sizes as the income gap has widened between employees at big companies
and smaller ones,%

The overall income gap in Korea and the resulting wide economic disparity and social
inequality seem to have contributed to ever —worsening societal problems. The suicide rate
has soared since the 2000s with 26.5 out of 100,000 people taking their own lives in 2015,
which is twice as high as that of the year 2000, The rate is the highest among OECD

members.® The fertility rate, an indicator affected by economic factors or social

1) The income disparity widened the gap in average income between the top 0.1% and bottom 20% grew in 2010 compared to
1996. Nak —nyeon Kim, “The Income Inequality in Korea, 1960 —2010”, Economic Development Journal, No, 18, vol 2(2012),
pl5l,

2) National Statistical Office, Household Trend Survey —Income Distribution Index 2015
[http://kosis kr/wnsearch/totalSearch.jsp].

3) OECD, Stat —Labour —Earnings — Decile ratios of gross earnings—Decile 9/Decile 1 Index [http://stats.oecd.org/].

4) National Statistical Office —National Index System —Wage Gap Index
[http://www.index.go.kr/potal/main/EachDtlPageDetail do?idx_cd=2898].
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competition, is among the lowest in the world with the total fertility rate standing at 1.21 in
2014 and remaining over the past decade below 1.3, which is considered lowest—low
fertility, while the poverty rate among seniors is one of the highest among key OECD
countries.6)

The growing inequality in Korea is highly regrettable as the country aims to become a
democratic welfare state with social justice being the nation's goal and basic social rights
explicitly guaranteed by the constitution, In this respect, this paper will explore how legal
issues lead to the discrepancy between constitutional norms and reality. Firstly, the paper
will look at the value orientation and normative system of the Korean state and society
which are embodied in the constitution as guiding principles for addressing social inequality
so that all members of society can enjoy the inviolable basic rights to pursue human worth,
dignity and happiness. Assuming that the discrepancy comes from the failure of state
authorities including the legislature to efficiently fulfill their constitutional mandate, the
paper will then move on to its key objective of providing a venue for discussions on key legal
issues that help prove the assumption from the perspective of legal policy and interpretation,
As the paper will be presented at an international conference, some of the facts well —known
in Korea will be discussed in detail here for the purpose of introduction as well as

comparison with other countries,

[Il. The Concept of Social Equality in the Korean Constitution and Its Legal Basis

1. The Concept of Social Equality

One of the fundamental elements of modern constitutionalism is the state’s mandate to
uphold not only individual freedom but equality, However, such equality was mostly
construed and delivered as formal equality focused on providing equal opportunity and
banning arbitrary discrimination in order to ensure individuals would not face injustice in
the course of enjoying the liberty and rights guaranteed by the constitution, As the
notion of formal equality among free individuals does not take into account discrepancies

arising from the interaction between varied individual competence and external

5) National Statistical Office —National Index System — Suicide Rate Index for Key OECD Countries
[http://www.index. go.kr/potal/stts/idxMain/selectPoSttsIdxSearch, do?idx cd=2992&stts cd=299202&clas div=&idx_sys
_cd=602&idx_clas_cd=1].

6) Korean government, Third Basic Plan on Addressing Low — Birth and Aging Society 2016 —2020, 2016, p8, 10.
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influences, such disparity becomes entrenched in the social structure, undermining
effective response to de —facto inequality in real —world situations.? If a commonwealth
were to deliver happiness for all, it should ensure equality of condition with at least
minimum set of legal and institutional arrangements in order to prevent structural issues
from nullifying formal equality of opportunity to purse liberty, and also realize
substantive equality, a concept referring to limited equality of outcome or results on
certain levels.8 As described above, social equality provides the basis to overcome the
limitations of formal equality centered around 'individual justice' to serve 'social justice'

focused on addressing de —facto inequalities in the economic and societal realms.9

2. Constitutional Basis

(1) Preamble

The preamble of the Korean Constitution proclaims that it aims to destroy all social
vices and injustice ; to afford equal opportunities to every person and provide for the
fullest development of individual capabilities in all fields, including political,
economic, social and cultural life ; and to elevate the quality of life for all citizens,
The objective of destroying all social vices and injustice is social equality as it
apparently seeks the delivery of social justice, While the goal of affording equal
opportunities to every person in all fields is to ensure formal equality of being free
from discrimination in a strict sense, it can also be safely construed as meaning
substantive equality in opportunities in a broad sense. It is obvious as well that
elevating the quality of life for all citizens is both the prerequisite to, and the outcome

of, successful delivery of social justice that goes beyond individual justice,

(2) Article 1

Article 1 Section 1 of the Constitution declares the Republic of Korea as a democratic
republic, The normative meaning of democratic republic, a form of state system, may
be interpreted variously., However, given that the coherent and systematic
interpretation of the entire constitution is closely linked to the clause proclaiming the
country as a democratic republic, which is the normative basis of the community, the

paragraph can be understood not only as a formal declaration as to where the

7) For an opinion that explains this phenomenon in the context of an asymmetry between the conceptual vagueness and
structural possibility of liberty and the conceptual clarity and actual (im)possibility of equality, refer to “The Discussion
Structure for Basic Social Rights” by Gwang —seok Jeon, European Constitution Journal No, 14(2013), p160— 161,

8) Gwang—seok Jeon, aforementioned paper(Basic Social Rights), p176—180 ; Jin—a Cha, “The significance and Delivery
Mechanism of Social Equality”, Anam Law Review No. 21(2005), p227—233.

9) Gwang —seok Jeon, aforementioned paper(Basic Social Rights), p177 ; Jin—a Cha, Ibid.(Social Equality), p235—238.
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sovereignty of the political community comes from10) but also as a guiding principle in
realizing the community’s objective of social justice.1D If a republic is construed as a
political community seeking republican coexistence of its members, it can also be said
that Korea is based upon republican coexistence where its citizens enjoy the right to
pursue human worth and dignity while being unhindered by any form of
discrimination and protected by free, democratic political and societal order.12 A
democratic republic must ensure its members have the right to demand that the

government rectify poor living conditions as they constitute social discrimination.13)

(3) Article 10

Article 10 of the constitution declares, “All citizens shall be assured of human worth
and dignity and have the right to pursue happiness. It shall be the duty of the State
to confirm and guarantee the fundamental and inviolable human rights of
individuals,” Constitutional law scholars and legal practitioners differ in their
opinions on the nature of human worth and dignity and the right to pursue
happiness, However, they agree that the concept of human worth and dignity justifies
the realization of liberty and equality as fundamental values underpinning
constitutionalism whether the concept is seen as linked to all forms of liberty and
rights embodied in the constitution or regarded as a 'principal’ fundamental right, a
prototype of all other liberty and rights, As the realization of social equality is an
obvious prerequisite to human worth and dignity, the value of social equality is also
justified by the human dignity and worth clause in the Korean Constitution.4) For
example, “a life worthy of human beings” described in Article 34 Section 1 can be
considered a constitutional right that embodies the values of human worth and

dignity. 15

(4) Articles 31 through 36

Articles 31 through 36 stipulating basic social rights are the provisions of

guaranteeing the adjustment of unjust outcome demanded by substantive equality or

10) Gwang —seok Jeon, Introduction to the Korean Constitution(11th edition), Beopmunsa, 2016, p77.

11) Seon—taek Kim, “The Principle of Republic and the Interpretation of the Korean Constitution”, Constitution Review No. 15,
vol 3(2009), p233, p240— 242,

12) Jong —chul Kim, “Equality as a Prerequisite to Republican Coexistence”, Constitution Review No. 19, vol 3(2013), p29—30.

13) Viroli, a republican philosopher, emphasizes that falling ill or aging is not a crime and that a republic is not a for — profit
company but a coexistent lifestyle that strives to protect the dignity of citizens and thus has a duty to provide relief based
on the inherent rights of citizens and not out of sympathy for them(Maurizio Viroli, Translated by Gyeong —hee Kim &
Dong —gyu Kim, Republicanism, Ingansarang, 2006, p142—143).

14) Su—woong Han, Constitution Studies(2nd edition), Beopmunsa, 2012, p293.

15) Deok —yeon Lee, “The Nature and Legal Status of ‘the Right to a Life Worthy of Human Being’”, Public Law Review No,
27 vol 2(1999), p244.
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the most direct basis underpinning the pursuit of social equality.

Article 31 Section 1 provides that all citizens shall have an equal right to receive an
education corresponding to their abilities. The next clauses describe how to
substantively guarantee the above —mentioned right, They set forth the rights and
obligations regarding  free, compulsory  education ; the independence,
professionalism, and political impartiality of education and the autonomy of
institutions of higher learning ; the state’s mandate to promote lifelong learning ;

and the principle that fundamental matters pertaining to the educational system,
including in—school and lifelong education, administration, finance, and the status
of teachers shall be determined by act,

Article 32 Section 1 guarantees the right to work for all citizens. In particular, the
state should endeavor to promote the employment of workers and to guarantee
optimum wages through social and economic means and should enforce a minimum
wage system. The subsequent clause declares how all citizens shall have the duty to
work and the state shall prescribe by Act the extent and conditions of the duty to work
in conformity with democratic principles ; how standards of working conditions shall
be determined by Act in such a way as to guarantee human dignity ; and special
protection afforded to working women and children, It is worth noting that the
provision also includes a clause stipulating preferential employment opportunity
accorded under the conditions as prescribed by Act to those who have given
distinguished service to the state, wounded veterans and policemen, and members of
the bereaved families of military servicemen and policemen killed in action,

Article 33 stipulates workers' right to independent association, collective bargaining,
and collective action for the purpose of enhancing working conditions, the three labor
rights of public officials that may be limited by Act and the right to collective action
of workers employed by important defense industries, prescribed by Act that may be
either restricted or denied under the conditions as prescribed by Act,

Article 34 provides that all citizens shall be entitled to a life worthy of human being
as a general social right, In particular, the article stipulates that the state shall have
the duty to endeavor to promote social security and welfare ; the obligation to
promote the welfare and rights of women, senior citizens and youth ; and the
mandate to protect citizens who are incapable of earning a livelihood due to a physical
disability, disease, old age, or other reasons, The last and sixth section of the article
that describes the state’s duty to prevent disasters and to protect citizens from harm
therefrom is a confirmation that safety is essential in guaranteeing a life worthy of

human being.
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Article 35 Section 1 stipulates that all citizens shall have the right to a healthy and
pleasant environment and that both the state and all citizens shall endeavor to protect
the environment, Sections 2 and 3 provide that the substance and exercise of the
environmental right is determined by Act and that the state shall endeavor to ensure
comfortable housing for all citizens through housing development policies and the
like, Article 36 Section 1 stipulates that marriage and family life shall be entered into
and sustained on the basis of individual dignity and gender equality while sections 2
and 3 of the same article provide that the state shall endeavor to protect motherhood
and the health of all citizens.

(5) The Economic Constitution in Chapter 9 and the Duty to Exercise Property Right

in Conformity with Public Welfare under Article 23

A salient feature of the Korean Constitution is a chapter describing the state’s role of
coordinating and regulating economic affairs, In particular, Article 119 Section 2
clearly sets forth the state’s constitutional role of regulating and coordinating
economic affairs in order to maintain the balanced growth and stability of the
national economy, to ensure proper distribution of income, to prevent the domination
of the market and the abuse of economic power, and to democratize the economy
through harmony among the economic agents, In addition, Sections 1 and 2 of Article
23, while guaranteeing the right to property, an outcome of economic liberties,
provide that the contents and limitations of such right shall be determined by Act and
require that the property owner exercise their right in conformity with public welfare,
Moreover, Section 3 allows denial of the right to property as long as it meets the
formal requirement of legal basis and the substantive requirement of due
compensation while Article 126 stipulates that private enterprises shall be
nationalized or transferred to ownership by a local government, or their management
shall be controlled or administered by the state in cases as prescribed by Act to “meet
urgent necessities of national defense or the national economy,” which provides a
constitutional justification for significant adjustment by the state on economic
liberties and property rights,

The broad constitutional power conferred on the state to coordinate and regulate
economic affairs can be seen as a commitment to substantively guarantee basic social
rights and to set proactive roles the state is supposed to play in order to ensure social
equality. This constitutional arrangement with regard to the economic and social
order demonstrates a transition from a individualism —based civil state of placing
importance on individual freedom against the intervention of the state to a proactive

value orientation toward social democracy that pursues non—dominant freedom'
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through the state,

(6) Sub — conclusion
As shown in its provisions and basic framework, the Korean Constitution clearly aims
to pursue a modern welfare state rooted in constitutionalism that transcends the
modern civil state’s attitude toward formal equality and promotes substantive social
equality.16) A modern welfare state as defined by the Constitutional Court is a social
state which enshrines social justice in its constitution ; involves itself in social
phenomena for intervention, distribution and coordination in order to create a just
social order in all the domains of economy, society and culture instead of remaining
a passive actor ; and has the duty to provide substantive conditions that allow its

citizens to enjoy freedom in a substantive manner,17)

3. Legal Basis of Social Equality through Incorporation of International Human
Rights Mechanisms

According to Article 6 Section 1 of the Korean Constitution, treaties signed and
proclaimed under the constitution and generally —accepted international laws have the
same effect as domestic law, This clause confirms the principle of respecting
international laws as a concrete tool to realize the constitutional principle of world peace,
The basis of legal arrangements for promoting social equality can also be found in
treaties and international customary law. For example, Korea became a signatory to the
International Covenant on Economic, Social and Cultural Rights(“ICESCR”) on July 10,
1990.18) The ICESCR lists a variety of rights essential to realizing social equality, Articles
6 and 7 of the covenant on labor rights correspond to article 32 of the Korean
Constitution ; article 8 of the covenant on the formation of labor union and the right to
strike to article 33 of the constitution on three labor rights ; article 9 of the covenant on
the right to social welfare to article 34 of the constitution ; article 11 of the covenant on
the freedom of marriage and the respect for families to article 36, section 1 of the
constitution ; article 12 of the covenant on physical and mental health and the right to

medical service to article 36, section 3 of the constitution ; and articles 12 and 13 of the

16) Jong —chul Kim, “The Nature and Modern Significance of Constitutionalism”, Gosigye, Sep 2000, p6— 19, For rulings with
the same opinion, refer to 10— 1 KCCR 522, 96 Hun—Ka 4, May 28, 1998 ; 14—2 KCCR 904, 2002 Hun—Ma 52, Dec. 18,
2002 ; Heonjae 2004, 10, 28, 2002 Hun—Ma 328,

17) 14—2 KCCR 904, 2002 Hun—Ma 52, Dec, 18, 2002, 909 —909.

18) The ICESCR was adopted at the UN General Assembly on December 16, 1966 and took effect on January 3, 1976, For the
background of this covenant, refer to “Development of the ICESCR and Its Implications for Korea” by Ju—yeong Lee,
International Law Review No.61, vol 2(2016), p126—132,
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covenant on the right to education to article 31 of the constitution on the right of all
citizens to receive an education corresponding to their abilities,

There has been some debate on what effects international human rights mechanisms and
customary laws on social equality have under domestic law, As will be discussed later in
this paper, it is evident that the acceptance of international human rights mechanisms
into the Korean legal scheme confirms that social equality is a bedrock of the constitution

at least on the conceptual and ideological levels,

lll. Realization of Constitutional Social Equality : Legal Issues

1. Legalization of Social Equality

Conventionally, there are three ways of legalizing social equality. One of them is to
declare the principle of social state aimed at delivering social justice in the general
clauses of the constitution, Another is to realize social equality by guaranteeing basic
social rights and allowing the state to coordinate and regulate economic affairs under the
constitution, The two ways are similar in that they regard social equality as a state
mandate on the constitutional level but they differ in the sense that the former takes a
conceptual approach while the latter focuses on guaranteeing citizens’ rights, The third
is to rely upon legislative policies on social affairs instead of constitutionalizing social
equality., Germany has adopted the first way by declaring itself as a democratic, social
federation in Article 20 Section 1 of the Basic Law while the third way is in the case of the
United States constitution, a typical constitution based on liberalism traditions, Korea
has adopted the second way.

Mechanisms aimed at guaranteeing fundamental rights with focus on civil rights as has
been adopted by the US are unusual given that the world has experienced an evolution from
civil —state constitutionalism to welfare —state constitutionalism. A democratic republic
cannot ignore the fact that humans inherently depend on the community and thus the
constitution, the most fundamental set of national and social norms, should make it clear
that the state exists to guarantee civic and political freedom and equality at least by
eliminating social discrimination against its members for the purpose of transcending
individual justice to realize justice on the social levels, In other words, the constitution of
a democratic republic should set forth ‘value —based guidelines’ on how to realize a just

distribution of values under its social order,19) It is up to the state whether it declares these

19) For a commentary on how the concept of social state is not value —neutral, refer to the previous paper(The Right to a Life
Worthy of Human Being), p237.
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principles only as national goals on the conceptual level or allows individuals to challenge

the government to play a greater role in realizing citizens’s rights.
2. Significance and Limitations of Using Basic Social Rights in Realizing Social
Equality — Their Legal Nature as Concrete Rights

(1) Significance and Method of Exercising Rights

While it is not imperative on all forms of constitutionalism to constitutionalize the
idea of social equality, such mechanism better reflects the advances of humanity than
systems depending solely on legislative discretion, Opinions vary on the two forms of
constitutionalization, As will be discussed later, given that international schemes
tend to advocate for human rights as a way of delivering social equality, guaranteeing
rights appears to be a better tool than declaring principles. As set forth in the
constitution, basic social rights allow the citizens with less bargaining power in
economic and social affairs to demand that the state provide at least a minimum set
of material and institutional resources in the form of benefits and mechanisms which
are needed for substantive protection of individual liberty and rights, This scheme
implies a fundamental change in the relationship between individuals and the state in
that social benefits and mechanisms are now seen as citizens’s legal rights rather
than a measure of dispensation from the state.20) Realizing social equality by
guaranteeing rights rather than by declaring principles confers on the citizens a legal
tool to urge the state to clarify its mandates and act on them in concrete domains. 2D
In this respect, guaranteeing rights can be considered as constitutional attitude that
took a major step forward in light of protecting more advanced social equality,

Under this scheme of guaranteeing social rights, the state has a duty to ensure the
livelihood of the entire citizenry ; strive to provide the socially vulnerable with social
security and safety ; prevent the socially powerful from abusing their freedom and
rights ; and act as a coordinator responsible for restricting socioeconomic liberty that
is not essential for survival for the sake of public good.22) Realizing social equality
requires delivery of basic social rights as wells as restriction of liberty or change in
individual legal status for the purpose of serving public good, in which case such
mechanism subject individuals to a heavier duty of accepting inconveniences
compared to civic and political freedom (social nature of human rights). A classic
example is Article 23 Section 2 of the Constitution, which provide that exercise of

property rights shall conform to the public welfare,

20) Jin—A Cha, aforementioned paper(Social Equality), p239 — 240.
21) Gwang —seok Jeon, Introduction to the Korean Constitution(11th edition), Beopmunsa, 2016, p478.
22) Su—woong Han, aforementioned book, p294 —296.
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(2) Limitations of Realizing Social Equality by Ensuring Rights

Despite its significance, the scheme of realizing social equality by guaranteeing basic
social rights has mostly been seen as carrying intrinsic and extrinsic limitations just
like the process of delivering on the principles of social state, Kwang Seok Cheon
says, “in spite of its conceptual clarity, social equality has both intrinsic and extrinsic
limitations in practice. While legal equality passively deals with the relationship
between given situations, social equality focuses on heavy involvement in realizing
equality with certain set of rules within the bounds of consensus, However, it is
impossible to agree on the extent and method on the constitutional level. The
constitution does not directly address the criteria on how to develop concrete
principles of equally guaranteeing the conditions necessary for realizing individual
freedom. In the same vein, social equality boils down to the issues of political ideology
and policy validity, which tend to create strong tensions between legal and social
equality. Here lies the intrinsic limitations of social equality : it only functions as an
objective principle in the legislative process and not as a subjective right to claim.,
Social equality, on the extrinsic level, is in tension with individual liberty in legal
arrangements modified for the purpose of delivering social equality, and it also
carries the same limitations as basic social rights such as lack of resources or other
practical issues when it is realized through direct benefits from the state.”23)

To summarize this conventional view, the concept of social equality and the idea of
realizing it through a system of basic social rights face limitations arising from the
nature of legal system and practical conditions, Social equality as the constitutional
ideology is bound to depend on the political process, typically legislative process.
There has been prevalent pessimism about basic social rights—a set of tools for
delivering social equality —as a concrete right to demand action from the state.24) Su
—woong Han says that the list of basic social rights in the Korean Constitution does
not clarify their legal implications and serves merely as a statement of important
national goals as legislative technique.25) He does not see basic social rights as
concrete rights as they are difficult to deliver through a judicial process.26) He claims
that since the constitution does not specify the details, method and target timeline of
desired outcome, it is impossible to clarify the contents of protection through

interpretation of the constitution itself, This leads to the lack of criteria for judicial

23) Gwang —seok Jeon, aforementioned paper(Basic Social Rights), p178—180.

24) Su—woong Han, “Basic Social Rights as a Constitutional Foundation for Social Welfare”, Constitution Review No. 18, vol
4(2012), p51—104,

25) Su—woong Han, aforementioned paper(Basic Social Rights), p75.

26) Su—woong Han, aforementioned paper(Basic Social Rights), p76—79.
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review and a limited possibility of judicial review by the Constitutional Court to
determine whether certain basic social rights have been violated. Therefore, it should
be left to the political process and legislature to agree on the details of basic social
rights and any attempt to trust the judiciary with such task could lead to the collapse
of democratic order and the rule of law,27) According to this view, the Constitutional
Court reviews the implementation of basic social rights from a limited perspective
such as prohibition of insufficient guarantee or the principle of minimum guarantee,
focusing only on the presence of clear unconstitutionality.28 Due to this criterion of
clear unconstitutionality, Han argues, it is only theoretically possible for the judiciary
to ensure implementation of basic social rights and these rights are rendered
practically meaningless. Since these rights are not “active” rights that provide a basis
for demanding certain legislation or benefits from the state but “passive” rights that
allow for determining unconstitutionality of a failure to enact laws aimed at
guaranteeing basic social rights or to sufficiently implement such laws, they should be
construed as a provision of objective and mandatory nature.29 Even if social equality
is acknowledged as a concrete right or guiding principle, the ability to implement it is
limited by a number of hurdles such as lack of financial resources, Such limitation has
been recognized as a differentiator between social equality as a principle or right and
other fundamental rights including liberty rights,

The Constitutional Court shares this conventional view as well, In connection with
Article 34 Section 1 of the Constitution on the right to a life worthy of human beings
and Article 35 Section 1 stipulating the state mandate to protect the disabled, a
typical vulnerable group, the Court interprets the latter clause in a limited sense as
follows : “It is a prerequisite that basic social rights(Articles 31 through 36 of the
Constitution) should take precedence over other policy tasks in order to enforce the
state to some extent to implement those rights. In the legislative or policy —making
processes including budget allocation, however, it is untenable to demand that the
state prioritize implementation of basic social rights over that of others, With respect
to the relationship between basic social rights and other important constitutional
obligations of the state as well as the relationship among those rights competing for
priority, the legislators take into account competing and conflicting national
objectives in the social and economic realms and strive to align them and set priorities
right on a case—by—case basis, The state needs to review its mandate of ensuring

basic social rights in relation to other policy goals and tasks, aligning different policy

27) Su—woong Han, aforementioned paper(Basic Social Rights), p79.
28) Su—woong Han, aforementioned paper(Basic Social Rights), p82—83.
29) Su—woong Han, aforementioned paper(Basic Social Rights), p84—86.
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objectives and setting priorities within its fiscal and economic capacity. Thus basic
social rights do not always take precedence in the legislative or policy —making
process and are simply given due consideration, In this respect, basic social rights
mean the state’s duty to review national goals arising from those rights in all decision
—making process.” This view leads to the conclusion that the government’s failure to
adopt low —floor buses does not violate the right of the disabled to a life worthy of
human being : “While it is desirable for the state to do its utmost for the socially
vulnerable including the adoption of low —floor buses to promote the welfare of the
disabled within the bounds of available resources, the mandate falls on the legislature
and administrative bodies, the prime actors responsible for realizing a social state,
and does not constitute, in principle, a task whose implementation could be ordered by
the Constitutional Court, Given the separation of power between state agencies, the
Constitutional Court can determine the unconstitutionality of a failure by such an
agency to implement a certain mandate through constitutional adjudication only when

the constitution imposes specific mandate on the agency.”

(3) Critical Analysis on Denial of Basic Social Rights as Concrete Rights

It is undeniable that the realization of social equality through basic social rights
depends on legislation, Practical limitations arising from fiscal constraints should be
also acknowledged to certain extent, However, these limitations should not serve as
an excuse to practically deny basic social rights as concrete rights and the
interpretation of denying basic social rights as concrete rights is hardly in line with
the sprit of the constitution, which stipulates social equality as both constitutional

principle and a right and requires the state to strive for its concrete implementation,

(1 Concrete and Substantive Right to Claim a Minimum Guarantee — Principle of Substantive
Liberty and Basic Social Rights
First of all, it is possible to formulate legislative guidelines on basic social rights
through constitutional interpretation. If deemed essential in implementing personal
liberty under the principle of substantive liberty,30 legislative and administrative
mandates with concrete, substantive content could be established along with
corresponding rights, It is worth noting that in connection with the 1997 ICESCR,
the Committee on Economic, Social and Cultural Rights(“CESCR”) declared that the
state should respect, protect and fulfill social rights and that the duty should be

extended to include not only obligation of conduct but obligation of result.31) This

30) Deok —yeon Lee, aforementioned paper, p246.
31) Sang—hee Han, “Social Rights and Judicial Review”, Public Law Review No.39, vol 1(2010), p96 ; Ju—yeong Lee,
aforementioned paper, p135— 138,
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interpretation guidelines of the CESCR stipulate an inviolable minimum core for each
right, which all signatories have the mandate to guarantee,32)

For example, while the state has a discretion to decide how and when to ensure the
right to mobility for the disabled, it would constitute a failure by the state to fulfill
its obligation to protect the group if it does not provide any options or develop policies
for offering essential services or benefits to those who need them, Even if the right
to demand the adoption of low —floor buses may not be derived directly from the right
to a life worthy of human being, one should be allowed to urge the state to formulate
policies on mobility for the disabled and implement them on a continuous basis, In
the aforementioned case, the Constitutional Court dismissed the claim, citing the
separation of power and the Court’s limited control over the discretionary power of
the legislature and administration, However, the Court should have acknowledged
that the right to welfare for the disabled had been interfered and then should have
reviewed whether any action or inaction of the legislative or administrative body in
question met the minimum requirements for protecting the welfare of those with
disabilities, If the adoption of low —floor buses is the only mobility option for the
disabled given their socioeconomic circumstances in connection with transportation
access or there is a lack of resources for providing other alternatives, the right to
demand the operation of low —floor buses may be derived directly from the right to

welfare for the disabled.

@ Critical Analysis on Claim of Limited Resources : Good —faith Maximum Delivery
On the issue of fiscal constraints, it seem also inappropriate to consider that no limits
can be inferred from constitutional interpretation, While it may be right for the
Constitutional Court to say that the constitution itself cannot mandate highest
priority and there is a need for adequate consideration, such adequacy should be
construed as an obligation to uphold the essential elements embodied in individual
social rights to the maximum extent possible and fiscal constraints should be
interpreted in the context of the state’s duty to make the best use of available
resources. In sum, the core principles of social rights require the state to make the
most use of resources available to deliver those rights, If such requirement is not
met, it could constitute a failure by the state to fulfill its duty of ensuring social rights,
As regards the right to liberty, the extent of protection is already in place and the
state takes a passive stance of no intervention that does not carry any need for
government spending. In the case of basic social rights, on the other hand, especially

those that require the provision of benefits, the need for government spending

32) Sang—hee Han, aforementioned paper, p96, 122 ; Ju—yeong Lee, aforementioned paper, p136.
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prompts some to highlight practical limitations arising from fiscal restrictions.
However, the right to liberty also presumes spending needs. The state cannot
guarantee it simply by respecting the right and should engage proactively in
protection against infringement for the sake of maintaining order. The right to
liberty and social rights are not fundamentally different when it comes to spending
needs and both of them should be guaranteed as much as possible by making the
best use of available resources, Whether such protection is a national goal or a right,
spending needs are inherent in the state system and they may not be considered as
external costs to be reviewed for allocation or adjustment based on administrative
convenience or policy alternatives, 33 The state may not create and implement basic
social rights without constitutional limits and the core of those rights that requires
a minimum guarantee may be considered as a government spending item
predetermined from the constitutional level before making decisions on long —and

short —term economic and fiscal policies, 34

@ Critical Analysis on Claim of Judicial Non—Intervention : Need for Minimum
Requirements
Compared to other fundamental rights, there is a lack of definite criteria for judicial
review of basic social rights, which, in turn, limites the judiciary’s ability to intervene
for the sake of ensuring them,35 As distinguished adequately by the Constitutional
Court, the state’s mandate to protect basic social rights serves as a guidance for the
legislature and administration while it works as a restrictive factor for the judiciary
including the Constitutional Court, Thus the judiciary is not usually requested to

specify the optimum extent of delivering basic social rights, 36)

33) Deok —yeon Lee, aforementioned paper, p248,

34) Deok —yeon Lee, aforementioned paper, p248,

35) Su—woong Han, aforementioned paper(Social Rights), p69.

36) The Constitutional Court mentioned the fact that basic social rights function differently among different government
authorities in a case reviewing the unconstitutionality of the livelihood protection criteria as a way of recognizing that the
legislature and administration have substantial discretionary power : “The constitution provides that all citizens have the
right to a life worthy of human being and the state has the duty to protect people who cannot support themselves, While
this clause binds all state organizations, the binding duty applies differently between the legislature or administration
involved in active and formative activities and the Constitutional Court engaging in judicial control through constitutional
trial, The above constitutional clause serves as a guidance for action for the legislature and administration to ensure that
all citizens enjoy not only the minimum standard of living but also a healthy and culturally —rich lifestyle befitting their
dignity as human beings to the maximum extent possible by taking into account the national income and fiscal resources.
But the same clause functions as a guidance for control for the Constitutional Court in reviewing the constitutionality of
the actions by other state organizations, namely the legislature and administration, in order to confirm if they have
fulfilled their duties to take minimum measures needed to ensure that citizens enjoy a life worthy of human being, Thus
when the judiciary reviews whether government organizations have fulfilled their constitutional obligations to ensure a life
worthy of human being for citizens, it is deemed in violation of the constitution when the state fails to enact any legislation
on the protection of livelihood or such legislation is inadequate to the extent that it is clearly outside the bounds of
discretion allowed by the constitution. (Heonjae 1997, 5. 29. 94Heonma33, Ruling Compilation 9—1, 543, 553 —554).
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However, there exists an inherent need to set constitutional limits on legislative and
administrative authorities, particularly in connection with the degree of minium
protection of core principles, The Constitutional Court cites clear violation as a review
criterion : “It is deemed in violation of the constitution when the state fails to enact
any legislation on the protection of livelihood or such legislation is inadequate to the
extent that it is clearly outside the bounds of discretion allowed by the constitution,”37)

Setting the range of minimum protection can be done by conducting an objective and
substantive review of actual socioeconomic conditions. Thus those entitled to basic
social rights have the right to demand the minimum welfare benefits as determined
through such substantive review,38) For example, the appropriate range of mobility
service for the disabled may be estimated objectively by taking into account general
and specific socioeconomic factors including the quality of public transportation, the
state of mobility rights, the distribution and composition of available resources, the
potential costs of offering a certain mode of transportation and service. Deok —yeon
Lee contends, “Unlike the issue of truth, socio—scientific evaluation does not
represent an objective criterion on assessing value distribution or the optimum level
of social protection, However, setting the minimum range of fundamental rights to
be protected is predicated upon the values enshrined in, and reviewable by, the
constitution,”39) If the legislature or administration sets the degree and timing of

benefits and services in a way that goes against this objective estimation, it should

37) Heonjae 1997. 5. 29. 94Heonmad3, Ruling Compilation 9—1, p543, 555,

38) My contention is that minimum welfare protection could be essential to ensuring basic social rights. There exists a view
that article 37, paragraph 2 of the constitution does not apply to basic social rights because these rights lack essentiality
(Su—woong Han, aforementioned paper, p90—92). Han says that such essentiality is based on natural rights that exist
before the State, and thus does not apply to basic social rights that depend on the establishment of a State, With regard
to basic social rights as concrete rights, however, it could and should be recognized that the range of benefits critical to
the delivery of human dignity or substantive liberty constitutes such essentiality, Given that the substantive protection of
the right to liberty is practically impossible without substantial social equality, the right to liberty and social rights are
inseparable and the latter should be recognized as being critical in upholding inherent human worth an dignity(Sandra
Fredman, translated by Hyo—je Jo, Human Rights Transformed : Positive Rights and Positive Duties, Gyoyangin, 2009).
This is a reasonable interpretation in line with the advances in international human rights regime (Sang—hee Han,
aforementioned paper, p95, 103) particularly because the Korean Constitution includes basic social rights in its catalog of
individual basic rights, The view that article 37, paragraph 2 of the constitution on the principle of general legal —
reservation does not apply to basic social rights goes against the stated idea of ensuring “the liberty and rights for all
citizens,” The word “limitation” in the aforementioned clause could be interpreted to mean both the reduced range of
protection against state action that undermines interests of the concerned entity (limitation in a narrow sense) and the
legislative formation of state action that benefit the entity. Given that the final range of protection for basic rights in
certain time and space is determined by legislation in accordance with the principle of general legal —reservation, the right
to liberty and social rights do not differ, The only difference lies in the fact that a judicial review of these basic rights may
lead to a condition where they are subject to either the principle of prohibiting excessive restriction or the principle of
banning insufficient protection depending on their legal nature,

39) Deok —yeon Lee, aforementioned paper, p248.
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be deemed outside the bounds of discretion.40)

@ Critical Analysis on Claim of Separation of Power and Democratic Principles

Benefits and adjustments aimed at realizing social equality entail limitations brought
on by the rule of law or democratic principles, Basic social rights also carry undeniable
limitations in that they require the formation by legislative and administrative
authorities, If the judiciary denies such authorities and abuses its right to render
rulings for unconstitutionality, it may constitute being outside the bounds of its
functional mandate and violation of the separation of power and democratic
principles. As pointed out earlier, however, the above contention does not hold if the
judiciary does not deny such discretionary authorities but simply tries to prevent the
abuse of those authorities, It is worth remembering that the mechanism of
constitutional adjudication including adjudication on constitutionality of law and
constitutional complaints came into being as a check against legislative and
administrative authorities after facing strong opposition from entities citing the
separation of power and democratic values, When the legislature and administration
abuse their discretionary power in a way that violates social equality and basic social
rights set forth in the constitution, allowing the judiciary to exercise its rights
including constitutional adjudication for the sake of substantially guaranteeing
human rights would be conducive to the system of constitutional democracy.

In Korea, some critics say that any constitutional interpretation that strengthens
basic social rights as concrete rights goes against democratic values as it undermines
the authority of the legislature and administration as bodies representing the
citizenry. One can indirectly refute this claim by citing the fact that the laws on
election and political parties do not effectively guarantee political freedom, a core
principle of a democratic republic and that the country’s election system fails to
adequately represent the entire constituency and thus does not fully legitimize those
bodies representing the population.4l) Given that basic social rights concern the
socioeconomically disadvantaged more than other groups and that their status as
a minority makes it difficult to have their voices heard in the political process, it is
hard to justify that some try to deny the concrete values of social fundamental rights

citing democratic principles, 42)

40) In the aforementioned case reviewing the unconstitutionality of the livelihood protection criteria (Heonjae 1997. 5. 29.
94Heonmad3, Ruling Compilation 9—1, 543, 543), the Constitutional Court ruled that the discretionary power was not
abused., However, it is somewhat questionable whether the court conducted the review in a substantive and detailed
fashion,

41) For the overly —regulating nature of the Korean political system, refer to “Jong—chul Kim & Ji —mun Lee, The Need and
Conditions of Political Reform for Republican Coexistence : Beyond Constitutional Amendment for a New Government
System, International Law Review No. 20, vol. 1(2014), p63—92).
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® Differential Approach to the Legal Status and Effect of Rights
Some contend that it is possible and necessary to take a phased or differential
approach to basic social rights according to their function and value, by classifying
their legal effects and required levels of benefit, Deok —yeon Lee divides the right
to a life worthy of human being into three categories of ideal, minimum standard
and biological survival, and introduces Byeong —ho Han’s discussion on the right
and his classification of its legal features into being prescriptive, incompletely
concrete and concrete, respectively. Lee says the survival category of the right to
a life worthy of human being can be recognized as a concrete, complete right,43)
This attempt to classify basic social rights and take a differential approach offers
an important argument against the attitude of denying basic social rights as concrete
rights without any consideration of their relevance and interconnectedness with the
reality, Despite these advances, the range as defined by Lee of the right to a life
worthy of human being that constitutes a concrete right is so narrow that it fails
to significantly strengthen the nature of basic social rights as concrete rights, The
problem with Lee’s classification is that only the biological survival category
constitutes a concrete right.44) This limitation is also evidenced by the fact that even
Su—woong Han, who denies basic social rights as concrete rights, recognizes the
biological survival category as constituting a concrete right, Han’s contention differs
from Lee’s in that Han’s recognition is not based on the principle of social state or
the right to a life worthy of human being but on human dignity and the resulting
right to life that justify the right to demand that the state provide minimum livelihood
security, 45) However, both of these contentions offer the same range that warrants
a concrete demand for social protection, Given that the constitution not only states
the guarantee of human dignity, the right to a life worthy of human being but also
stipulates the state’s obligation to address specific areas of everyday living, social
protection should go beyond minimum livelihood security to allow for greater right
to claim for concrete benefits in the core domains of social welfare, People have a
need for both survival and relationships with other members of the community and
thus should at least be given minimum protection so they can realize their potential
as an individual and citizen, Such expansion of welfare should be based on

comparison with western countries that offer high levels of social protection

492) For the same opinion, refer to p150 of the aforementioned paper by Ju— Yeong Lee. For the view that the underprivileged
should receive preferential treatment to ensure political equality from the perspective of political philosophy, refer to
“Sovereign Virtue, Ronald Dworkin, translated by Su—gyun Yeom, Hangilsa, 2005,” Chapter 4, in particular.
43) Deok —yeon Lee, aforementioned paper, p240 — 246,
44) Deok —yeon Lee, aforementioned paper, p246.
45) Su—woong Han, aforementioned paper(Basic Social Rights), p63, Note 28,
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including Germany, which simply has declared itself as a social state, and the United
States with no constitutional basis for social equality.46) In a legal and cultural
environment where the political process does not fully guarantee democratic
representation and oppresses the political freedom of the underprivileged, the
constitution could serve as a guidance in reducing, if necessary, the discretionary

authority of the legislature and administration. 47

3. Significance and Limitation of Leveraging Economic Order

(1) Economic Democratization : Social Equality through Engagement

@ Institutionalization of Social Equality by Engaging People in Economic Order

The economic order plays a critical role in delivering social equality. As economic
gap is the main cause of social inequality, the quest for social equality could serve
as a driving force for regulating and coordinating economic activities,48) In addition,
social rights, the bedrock of social equality, could be in tension with the right to
liberty including economic freedom and property rights,

As mentioned earlier, the Korean Constitution has a chapter dedicated to the
economy(Chapter 9) that stipulates the basic principles and institutional elements
of the economic order, Article 119, paragraph 2 of the constitution presents the
reduction of economic gap, the main reason for social inequality, as a key policy goal
in a bid to maintain the balanced growth and stability of the national economy, to
ensure proper distribution of income, to prevent the domination of the market and
the abuse of economic power and, ultimately, to “democratize the economy through
harmony among the economic agents.” Opinions may vary on the meaning of

economic democratization,49 but the fact that the concept is predicated upon the

46) Circumstances vary from country to country. With GNP as a criterion of the size of the economy however, Korea spends
only a fraction of its available resources on social welfare, This warrants in —depth discussions from the perspective of the
constitution as a guidance, In 2014, Korea’s welfare spending as a percentage of GDP was the lowest among the OECD
countries surveyed and this trend has continued ever since, The share of social welfare in Korea’s total spending (10.4%)
is less than half that of the OECD average (21.6%) and a third of France (31.9%) and Finland (31%). (Internet edition of
Yonhap News[Feb 5, 2015], “Korea Spends Least on Welfare among OECD Countries”

(http://www.yonhapnews, co. kr/bulletin/2015/02/04/0200000000AKR20150204186400002, HTML).

47) Such active role of the judiciary is not justified when it undermines the fundamental elements of the democratic republican
system and human rights instead of promoting it. In other words, it depends on the circumstances to decide whether to
limit the judiciary’s ability to control and evaluate the state’s action, For details, refer to “The Significance and Limitation
of Judicialization of Politics : the First Half of the Roh Administration” by Jong —chul Kim, Public Law Review No 33, vol
3(2005), p244— 246,

48) The 1948 inaugural constitution specifically mentioned the social tasks of the economic order whereas the current one does
not, However, given the constitution stipulates basic social rights and the state’s role of coordinating and regulating
economic activities for economic democratization, the Constitutional clauses on the economy and the realization of social
equality are inseparable(Gwang —seok Jeon, aforementioned book, p880—882).

49) For further details, refer to “The Constitution and Legal Response to the Growing Wealth Gap” by Jong —chul Kim, Law
and Society No. 31 (2006), p23—29. Su—woong Han contends that economic democratization as a way to regulate unequal
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harmony among the economic agents confirms that it is line with democratic
principles. 50 The constitution not only guarantees the right of workers as economic
agents to association, collective bargaining and collective action, but recognizes self
—help organizations formed by different economic agents by mandating the state
to foster organizations founded on the spirit of self —help among farmers, fishermen
and businessmen engaged in small and medium industry(Article 123, paragraph 5)
and to guarantee a consumer protection movement intended to encourage sound
consumption activities and improvement in the quality of products under the
conditions as prescribed by act(Article 124). A comprehensive look into the clauses
containing principles and guidelines for action reveals that such self —help
organizations hold the characteristics of both economic and political group. In a
pluralistic democracy, economic agents achieve their socioeconomic goals through
the political process. This necessitates a systematic control over their economic
activities and equal bargaining power in negotiations, which, in turn, requires
organizational autonomy predicated upon internal democratization, Since a key tool
for alleviating social inequality is collectivism aimed at enhancing bargaining power
and influence as a political group, one should not ignore the fact that the constitution
enshrines economic democratization and recognizes self —help organizations, With
the realization of freedom as non—domination being dependent upon the

socioeconomic conditions, this value orientation of the constitution should be

economic relationships in a democratic manner is simply an attempt to incorporate a policy tool aimed at realizing the
principle of social state into the legislative policy —making process and thus should not be seen as a concrete constitutional
policy to realize the principle of democracy. My contention is that while economic democratization is partly aimed at
realizing the ideals of welfare state for substantive equality, democratic ideals should not be limited to the political domain
(Jong —chul Kim, aforementioned paper|[Constitution and Growing Wealth Gap], p23—29). As will be discussed later, the
democratization of economic agents could mean the formation of democratic networks by individual social units and these
networks could serve as an element of pluralistic democracy and help involve civic groups in politics, Denying the different
interpretations of economic democratization only reveals the limitations of the liberalistic view that puts the possibility of
civic groups as political forces in a somewhat negative light,

50) Su—woong Han says that economic democratization may mean employee involvement in company decision —making. Along
with employees, there are other economic agents such as consumers, companies and households and their relationships
could be complex and varied. Han cites this condition as a basis for his argument that economic democratization should go
beyond the relationship between management and employees (Su—woong Han, aforementioned book)., However, the
existence of various economic agents could also mean that the management —employee relationship is just one of many,
This plurality should not serve as a basis for denying the interconnectedness between economic democratization and
democracy. Nor should economic democratization be limited to co—management by the employer and employees. The
concept of economic democratization may include the corporatism model where various economic agents work together to
develop and implement economic policies, In sum, the Korean Constitution uses the clauses on economic democratization
as a constitutional foundation to adopt different policies such as engaging employees in company decision —making, This
should not be categorically criticized for being unconstitutional as argued by those who place significant emphasis on
economic liberty. It is up to the political process to decide whether to embrace the concept or not. (Jong—chul Kim,
aforementioned paper [Constitution and Growing Wealth Gap], p23—29 ; Jong—chul Kim, “The Constitution and
Economic Democratization — Clauses on the Economy in the Korean Constitution” , Yeong —ryeol Park et al., Looking for
a Transformation Paradigm, Korean Studies Information, 2013, Chapter 2, p40—48 in particular).
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construed as a pursuit of pluralistic methodology and republican coexistence founded

on substantive equality,

@ Significance and Limitation of the Principle of Subsidiarity>1)
The quest for social equality along with the coordination and regulation of economic
order by the state inherently limits other basic rights including economic freedom
and property rights and thus should be pursued in harmony with the rule of law and
democratic principles, This prompts the need to accurately understand social
equality, the concept of social or welfare state as a guidance in pursuing social
equality and the relationship between basic social rights and the rule of law combined
with democratic ideals as well as control over state authorities,
As can be seen in the rulings of the Constitutional Court in its early years where
it presented a 'democratic welfare state'52) as a goal for the state, the concepts of
democracy and welfare state are closely interconnected, They complement each other
in that democracy involves free and fair access to the political process while welfare
state serves as a guiding principle in ensuring such freedom and equality through
a democratic process, In other words, the two concepts are inseparable as a welfare
state is either impossible or undesirable without political democratization and it props
up political democratization,53)
The rule of law and the notion of welfare state are mutually complementary as well,
A law —governed state develops its policies in the form of law within the bounds of
the constitution, implements such policies for its members in accordance with the
constitution and other laws and resolves legal disputes through an independent, good
—faith trial process in accordance with the constitution and other laws while allowing
people to seek legal justice by exercising their fundamental right to trial 54
When the state provides social protection as mandated by the principle of welfare
state, such arrangement limits people’s activities to a degree, which, in turn, creates
tensions between the rule of law and the notion of welfare state. For example, social
control based on the principle of welfare state could collide with basic rights derived
from the rule of law when the state restricts individual economic activities and

property rights by making it mandatory to obtain approval for land transaction in

51) This part is based on “The Constitutional Justification and Development of Legal Welfare : Paradigm Shift in the Legal
Structure by Jong —chul Kim, Law and Society, No.43 (2012), p54—>56.”

52) Heonjae 1989. 12. 22. 88Heongal3, Ruling Compilation 1, 357,

53) Gwang —seok Jeon makes it clear that social security, a key element of welfare state, is predicated upon democracy and,
conversely, the socialization of democracy is a prerequisite to the balanced delivery of social security. (Gwang —seok Jeon,
Introduction to the Social Welfare in Korea, Beopmunsa, 2010, p.19—).

54) “Article 27 of the constitution provides that all citizens shall have the right to be tried in conformity with the Act by judges
qualified under the Constitution and the act. It is safe to say that the basic constitutional rights and legal rights are
guaranteed by exercising this right to be tried in court”(Heonjae 2002, 5. 30 Seongo 2001Heonba28 Gyeoljeong).
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order to prevent excessive real estate speculation for the purpose of ensuring
balanced growth of the national economy and providing a safe and pleasant
environment for all citizens, As part of an effort to diffuse this tension, the principle
of welfare state or the social control by the state should intervene only when
individuals abuse their right to liberty and cause social problems, Under the
assumption that individual liberty is protected, such an intervention should come
in as a complementary tool when it is absolutely necessary — a principle dubbed
subsidiarity, The Constitutional Court recognized the principle of subsidiarity from
a constitutional perspective : “As the state aims to respect the dignity of individuals
and uphold their liberty and right to creative endeavor to the maximum extent
possible, individuals should be able to enjoy autonomy and make decisions
independently while the state should play a complementary role when it intervenes
out of absolute necessity. Since the complementary nature of such intervention also
applies to the national economy, respect for individual independence should
undeniably serve as an overarching guidance in a free democracy.”55 The notion of
subsidiarity comes in part from the conventional perception that views social welfare
not as a primary vehicle but as a residual and complementary tool which is needed
only when normal means of satisfying needs does not function properly.56)

The principle to pursue a welfare state has developed into a new constitutional
principle, but it cannot be denied that it may be limited by practical limitations such
as lack of fiscal resources, However, this does not necessarily mean that social control
or social welfare should only function as a subsidiary vehicle, Modern welfare states
understand a laissez —faire approach to socioeconomic affairs could lead to abuse
of the right to liberty by the select few and eventually hinder individual liberty and
they believe that the state should counter such abuse in a democratic manner, Given
that individuals can enjoy independence only in an environment that ensures
substantive freedom and equality, social control should be regarded not as a
complementary tool but as a primary function of the state, In the same vein, the
Constitutional Court rightly acknowledged that individual autonomy derived from
the principle of subsidiarity carries certain limitations : “Individual autonomy should
not be allowed limitlessly but respected only when it promotes harmony and balance
with other individuals or the community and thus contributes to, or at least does
not undermine, the coexistence and co—prosperity of the entire community,”

In this respect, one should not see social welfare as a safety net —a complementary

55) Heonjae 1989. 12. 22. 88Heongal3, Ruling Compilation 1, 357,
56) Neil Gilbert & Paul Terrell, translated by Chan—seop Nam & Tae—gyu Yu, Dimensions of Social Welfare Policy,
Nanumuijip, 2007, p21,
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tool for protecting people when they face insurmountable hurdles in their
independent activities — but as a normal first —line function in its own right which
is essential in modern industrial society.57”) Gwang —seok Jeon aptly pointed out that
the principle of subsidiarity does not apply to certain areas : “First, it does not apply
to the supply of public goods necessary to protect the basic principles of the
constitution such as democracy, the rule of law and welfare state. Such goods include
childcare and education, Second, it does not apply to public goods which the market
is not likely to provide in a stable manner, They include transit services and social
infrastructure, Third, it does not apply to an environment where the market determines
the prices of goods and services and consumers cannot buy them to satisfy their needs

because they lack resources, Such goods include social security benefits,”58)

(2) Realization of Substantive Equality through Legal Reservation of Property Rights
Formation and Public Welfare Principle

One of the biggest challenges in implementing socioeconomic regulations and
adjustments for the sake of substantive social equality is a conflict with personal
property rights and economic freedom, When the state actively intervenes to reduce
structural economic inequality, it inevitably places limits on the exercise of property
rights and economic freedom, which serves as a foundation for property rights.

The laissez —faire approach adopted for a short period of time after the advent of
modern civic states saw the absolute protection of economic freedom and property
rights as fundamental elements of the constitution and state. However, such rights
started to be limited to promote public welfare during the course of pursuing
democratization and constitutional rule since the 19th century.59 This trend strongly
influenced Korea’s inaugural constitution and its basic elements still affect the
current constitution, Article 23, paragraph 1 provides that the content and limitation
of property rights should be determined by act, a far cry from the traditional view of
property rights as a right to liberty that needs to be protected from government

intervention, Paragraph 2 of the same article recognizes that property rights should

57) Neil Gilbert & Paul Terrell, aforementioned book, p22.

58) Gwang —seok Jeon, aforementioned book, (Korean Constitution), p883.

59) For the change in the status of free contract in the early years of modern civic states, refer to P, Atiyah, The rise and fall
of freedom of contract (Oxford University Press, USA ; New ed ; Dec 12, 1985) ; For the transition from the 19th century
lasses —faire approach to the age of social control, refer to A Dicey, Lectures on the Relation between Law and Public
Opinion in England during the Nineteenth Century (London : Macmillan, ¢1914, 1940) ; and for the transition from old
rights focusing on personal ownership such as property rights to new rights aimed at promoting human dignity such as the
right to due process and equality, refer to “John Henry Merryman, translated by Dae —gyu Yun, The Civil Law Tradition,
Gyeongnam University Press, 2001, p243—244).
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be exercised in the context of public welfare 60 Paragraph 3 stipulates private
property can be expropriated but nevertheless, a just compensation must be paid,
while Article 126 provides that private enterprises could be nationalized or
transferred to ownership by a local government in certain circumstances, The fact
that few took issue with the Korean government’s decision to inject public funds to
bail out ailing private companies during the financial crises in 1998 and 2008
demonstrates that economic liberty and property rights can hardly take precedence
over public welfare in balancing of interests, Nothing could have better proved that
the constitution, the bedrock of national and societal order, aims to promote
substantive equality in order to ensure freedom as non —domination and create a free
democratic republic that respects human dignity than the bailout decision, It warrants
concern that the current state of constitutional reality in Korea is a direct opposite of
the intended outcome of the constitutional mandate aimed at preventing economic
forces from spilling over to other areas of national and societal importance., With
regard to the interpretation of the constitution, strict scrutiny review standard is
often invocated to thwart the attempt to enact legislation aimed at restricting
economic liberty and property rights. This has led to a widespread view that such
strict application of rule of law can ward off socioeconomic reform bills founded upon
the principle of social welfare, which jeopardizes social integration based on

republican coexistence,

IV. Incorporation of International Human Rights Regimes : Needs and Limitations

Earlier in this paper, international human rights laws were presented as a legal ground for
social equality in line with article 6, paragraph 1 of the constitution that recognizes
international treaties and customary laws as having the same effect as domestic laws, This
necessitates discussion on the implications of incorporating those international regimes into

the Korean legal system in regard to social equality,

60) The Constitutional Court, in principle, made it clear : “The Korean Constitution stipulates that, unlike other basic rights,
the content and limitation of property rights should be specified in concrete terms by law, This means such a law forms,
and not limits, property rights(Heonjae 1993, 7. 29. 92Heonba 20, Ruling Compilation 5—2, 36, 44)---The legislator
exercises a comprehensive right in determining the content and limitation of property rights and thus laws that govern
property rights are deemed constitutional unless they violate the rules of legislation such as those that prohibit such laws
from undermining the core principles of property rights or require them to be line with social mandate, (Heonjae 2000, 6.
29. 98Heonmad6, Ruling Compilation 12— 1, p869, 882—883 ; Heonjae 2010, 9, 30, 2008Heonga3, Ruling Compilation 22
—2 Sang, p568, 579 ; Heonjae 2012, 3. 29. 2010Heonba217, Ruling Compilation 24—1 Sang, p423, 433—434).” Su—
woong Han and Yeong —su Jang argue this social nature of property rights means that the principles of social state have
been incorporated into the realm of property rights (Su—woong Han, aforementioned book, p841 ; Yeong—su Jang,
Constitution Studies, Hongmunsa, 2007, p588).
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1. International Human Rights Laws That Address Social Equality

After World War II in the 20th century, it was the Universal Declaration of Human Rights
that served as a catalyst for international human rights laws, However, the declaration
was seen as a non—binding political statement, Later, discussions began on binding
human rights regimes, They include the ICESCR and the International Covenant on Civil
and Political Rights(“ICCPR”)61) and their protocols. The ICESCR is very similar to the
Korean Constitution in terms of clauses on social rights. In addition to the ICESCR,
Korea has signed a variety of treaties that address social equality, The Korean
government signed with parliamentary approval the Convention for the Suppression of
the Traffic in Persons and of the Exploitation of the Prostitution of Others and Final
Protocol, the International Convention on the Elimination of All Forms of Racial
Discrimination, the Convention on the Elimination of All Forms of Discrimination Against
Women, the International Labor Charter, the Convention Relating to the Status of
Refugees, the Protocol Relating to the Status of Refugees and the ILO Minimum Age
Convention(No.138). The government also signed without parliamentary approval the
Convention on the Political Rights of Women, the United Nations Convention on the
Rights of the Child, the Convention Concerning Equal Remuneration for Men and Women
Workers for Work of Equal Value, the Convention on Discrimination in Respect of

Employment and Occupation (ILO Convention No,111).

. Effect of International Human Rights Regimes

(1) Domestic Legal Effect of International Laws

Article 6, paragraph 1 provides that treaties duly concluded and promulgated under
the Constitution and the generally recognized rule of international law shall have the
same effect as domestic laws, However, the former may be different from the latter,
which is understood as international customary law, in terms of status as an
international law and there exist differing views on their domestic legal

effects(status) from the perspective of policy and interpretation. In Korea, few

61) The ICCPR was adopted at the 21th UN General Assembly on December 16, 1966 and took effect on March 23, 1976, The
fact that the ICESCR and ICCPR were passed as separate covenants on the same day means that a dualistic view that

emphasizes the difference between the two might have had the final say. Under this dualistic view, the difference in nature

between the two is as follows : the right to liberty can be reviewed through the judicial process and implemented

immediately whereas social rights are mostly seen as goals to be achieved over time and should be pursued by taking into

account the state’s fiscal resources available, The difference in implementation method is as follows : the features of the

right to liberty make it easy to file a petition with international bodies or conduct monitoring if and when any violation

takes place, which is not the case for social rights, For more information, refer to the aforementioned paper by Ju —yeong
Lee, p129—132.
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discussions have taken place on the issue, This is in part because international laws
are rarely cited in the judicial process including rulings. In this respect, it is safe to
say that the Korean legal community has had somewhat nominal and peripheral
respect for international laws,

On the issue of international laws' domestic legal effect, the academic community
views treaties and international customary law differently, Treaties are not
recognized as having the same validity as the constitution but mostly seen as having
the force of law or administrative law depending on their nature while some strongly
argue that international human rights laws have the same effect as the constitution
and thus take precedence over laws,62)

With regard to international customary laws, some contend that they should be
recognized as having the same validity as the constitution ; others argue that they
have the force of the constitution, law or administrative law depending on their
nature ; and still others say that they hold the same effect as law and administrative
law, 63)

(2) Effect of International Human Rights Laws in Domestic Law and Social Equality

Most international human rights treaties signed by Korea have features that warrant
supra — legislative status, Granting only a legal status to them in Korea might go
against the constitutional principle of respecting international laws and guaranteeing
the fundamental and inviolable human rights of individuals(article 10 of the
constitution), the ultimate goal of a free, constitutional democracy. Apart from
international laws in general, it would be reasonable to recognize at least
international human rights laws as having a supra —legislative status, Therefore, the
judiciary should refer to them in its trial process including constitutional trials,

With the same international human rights law, however, domestic legal effects to its
social rights clauses is more difficult than to those dealing with the right to liberty.
This might be in line with the continued tendency in Korea to distinguish the two in
the constitution, Unlike the ICCPR, the ICESCR has sparked controversy over treaty
self —execution as it requires the obligation of the signatory state to confirm or
guarantee liberty and human rights rather than grant specific rights to individuals, 64
As discussed earlier, it is worth noting that the basic social rights in the Korean

Constitution whose content is similar to that in the ICESCR tend to be seen as

62) Jae—hwang Jeong, Introduction to New Constitution(6th edition), 2016, p189.

63) Jae—hwang Jeong, aforementioned book, p193,

64) In line with this view, the Japanese Supreme Court does not recognize the ICESCR as having the characteristics of trial
norms, either (Yasushi Higashijawa, “International Human Rights Laws as Trial Norms”, Seoul International Law Review,
No. 13, vol1(2006), p77).
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incomplete in terms of status as a concrete right, Some contend that basic social
rights only open the door for constitutional complaints over failure to enact legislation
and hardly invoke the constitutional trial process aimed at forcing the state to fully
protect those rights. 65 By the same token, others might question the effectiveness of
recognizing the supra —legislative status of international socioeconomic regimes,
However, the right to liberty and social rights are increasingly viewed as inseparable
since an effective protection of the former also requires socioeconomic and
institutional resources. Thus it would be inappropriate to give up the fight for having
social rights recognized as concrete rights, As social rights could serve as a robust
basis for urging legislation by the state, recognizing the ICESCR as having the ability
to force legislation would be conducive to protecting universal human rights as well as
fundamental human rights.66) It is also worth noting the view that direct application
of international human rights regimes, in principle, is possible and that the only
remaining issue is how to interpret and apply them in real situations,67)

Given that signatories to international human rights laws are increasingly obligated
to abide by the ICESCR, there is a growing need to incorporate them into the domestic
judicial process. On December 10, 2008, the UN General Assembly adopted the
Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights, mandating the notification of, and investigation into, violations of the
ICESCR as is the case with the ICCPR. In addition, the CESCR(Committee on
Economic, Social and Cultural Rights) has continued to offer general comments on
individual rights contained in the ICESCR and corresponding obligations of the
signatories, It is of note that the CESCR classifies essential elements of goods services
needed for protecting each of the social rights in the ICESCR with categories such as
availability, accessibility, acceptability and quality, which better equips the
signatories to develop, execute and assess their strategies and limits their discretion

in fulfilling their obligation.68)

V. Conclusion

The Korean Constitution declares the country as a democratic republic and presents a

democratic welfare state founded upon free and democratic order as the goal of the state. In

65) Su—woong Han, aforementioned book, p912.

66) For the same view, refer to “Myeong —woong Lee, International Human Rights Laws and Constitutional Trials, Justice No,
83(2005), p195—197.

67) Chan —woon Park, “Reflections on International Human Rights Treaties : Domestic —law Status and Application”, Beopjo
No. 609(2007), p165—170.

68) Ju—yeong Lee, aforementioned paper, p138—139.

218



UHTLUADY H58| FHSHEAIEXIS
The 5t International Symposium of the Constitutional Research Institute

other words, the constitution mandates the state to uphold liberty, equality and welfare as
key values and to confirm and protect the basic rights of individuals, The mandate is
detailed in the clauses on basic social rights that recognize the delivery of social equality as
being critical in promoting substantive liberty and in the general clauses that stipulate the
state’s authority to coordinate and regulate the economic domain for the sake of economic
democratization.

However, the country has seen the constitution increasingly lose its influence as a guidance
for promoting social equality and has been mired in social conflict and a growing disparity
between rich and poor. This discrepancy between the constitutional ideals and reality is
partly attributable to the crisis of representative democracy brought on by political
legislation including the election law which fails to protect the citizenry’s political freedom
and rights effectively, The judiciary including the constitutional adjudication has also played
a part, Trapped in the notion of functional limitation, it has not done enough to implement
the constitutional ideals, Intense introspection may be in order given that many in the legal
community deny basic social rights as concrete rights both in theory and practice and that
the judiciary has misinterpreted principle of subsidiarity as a constitutional principle and
failed to contribute to the development of welfare policies and the creation of socioeconomic
order, The failure of theorists and practitioners in Korea to help enact legislation for
promoting social equality is due in part to the attitude that has overlooked or ignored the
increasingly robust mandate of international human rights regimes including the ICESCR
although the constitution recognizes respect for international laws as part of its principles.
This reality calls on both academics and practitioners in the constitutional law community to
revisit the constitutional mandate of ensuring “security, liberty and happiness for ourselves
and our posterity forever” and to contemplate the need for a change in view on social justice

and equality,
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Professor, Korea University

| . Introduction : Universality and Unigueness of Social Equality, Issues in the
21st Century

Human rights, a universal value of the human race, started from human dignity and is
manifested in various forms as an embodiment of liberty and equality. Since the 20th
Century, with the rise of the social state, the importance of social equality has garnered a
broad acceptance and social human rights is recognized as international human rights.
The universality of the social equality as a part of human rights, however, is its ideological
aspect, Based upon the practical conditions of each nations, there is a significant difference
in the extent and method of realizing the social state and the difference lies in the
distinctiveness of social rights or social equality as its foundation (pursuant to the existing
legal system of each nation) —as opposed to right to liberty.

Since the 21st Century, social states are facing serious challenges as growth stagnates due
to low birth rate and aging popluation, How to overcome these issues is not a task limited to
any one nation, but a task for the entire humanity, Therefore, it would be highly significant
to compare the legal systems of each nation, discuss issues and exchange know —how from

the decades of past experience,

[I. Equality as Justice and its Development : From Individual Equality to Social
Equality

1. Equality as the Substance of Justice

From Aristoteles to J, Rawls, the issue of justice had been generally regarded as an issue

of equality. In other words, justice was considered as a matter of dividing shares among
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the members of the community and achieving justice was about identifying the most
reasonable and convincing standard to do so,

There still remain controversies on the definition of justice, whether it is quantitative or
distributive and also the meaning of equality of liberty and equal opportunity. However,
it is difficult to deny that equality is the substance of justice and understanding equality

is closely linked to the theory of justice.

2. The Establishment of Liberalism and Individual Equality

Conventionally, the concept of equality was understood based on individual equality. In
other words, the primary criteria for identifying the fair portion for each individual was
the performance generated from each person’s capability and efforts, In this regard,
conventional equality can be deemed liberal equality.

Individual equality based on liberalism is connected to the conception of justice that is
founded on the theory of free competition. It was considered that the achievement
obtained through one’s own capability and efforts in a free competition environment

could be accepted as the fair portion for the individual,

3. The Rise of Socialism and its Extension as Social Equality

With the rise of socialism, the liberalism —based conception of justice or equality has
faced vehement challenges. As the contradictions of the liberal market economy and the
negative consequences of monopolistic capitalism were exposed, socialism poignantly
pointed to the unfairness of fair competition and criticized weaknesses of the liberalism —
based conception of justice,

In the course of going through many controversies, the understanding on justice or
equality has changed as well, Although the liberalistic conception of justice had not been
abandoned altogether, it was inevitable to incorporate the request for social equality, and
accordingly the notion of social equality had been widely accepted not as a selective favor

from the state, but as one essential element of human rights,

lll. Social Equality and its Realization through the Social State

1. Equality in the Context of Social Justice and its Realization through the Social
State

The change in the notion from individual equality to social equality has had an impact on

the conception of justice, which helped spread the conception of social justice, There are
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still many controversies as to what justice means, furthermore, what social justice
means, However, at least consensus has been reached that the conception of justice,
which recognizes the rights of the socially disadvantaged, is required.

The realization of social justice had been attempted in various ways. Many alternatives
from the radical position(communism) that pursued a socialist revolution based on the
socialist ideology to social democracy, which aims at incremental social reform, have

been suggested and the social state is one of these alternatives.

2. The Concept and Forms of the Social State

The concept of social state, which pursues social justice, had been widely disseminated in
the course of the development of democracy in the 20th Century since the Weimar
Constitution of 1919, The premise here is that the social state is different from the
socialist state under the Soviet Constitution of 1917,

In addition, the development of social state took different paths in each nation,
depending on its economic - social conditions and political - cultural background. The
difference lies in how much weight is put on the ideology of social justice and how mature

practical conditions are for the realization,

3. Various Realization of Social State Based on the Economic and Social
Backgrounds of Each Nation

According to the widely accepted Esping — Andersen categorization, the social state can
be divided into the liberalism model of the United Kingdom and the United States, the
social democracy model of Northern Europe and the conservatism model of Western
Europe.

Although the United Kingdom and the United States are not denying the request for
social justice, they put more emphasis on the conventional liberalism —based conception
of justice, under which both nations are passive in the realization of a social state or
materialization of social security. While the minimum social security on the socially
disadvantaged is acknowledged, they do not take the responsibility of providing an
extensive social security coverage to ensure that their people earn a humane livelihood

and defer it to the individuals, Even Obamacare is a controversial topic,1)

1) However, while the retirement income is based on liberalism, the U.K has adopted universalism in the healthcare service
where all residents in the U, K can benefit from the public healthcare system, National Health Service. Refer to
[Consitutional Significance of the National Health Insurance and its Structure, Jin Ah Cha, Korea Law Vol.57 (Jun 2010)
P.259 thereafter,
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On the polar opposite lie the social welfare states in Northern Europe, Whereas the
individual’s freedom to economic activities is accepted, a high level of taxation is levied
on the income generated by individuals and corporations for the use by the state to
develop a system that provides the highest level of social welfare, However, there are
constant controversies on whether this system constricts the development of the
economy.,

The social state of Germany falls in between these two types. While for the realization of
social justice, a broader scope and more varieties of social welfare programs protecting
the socially disadvantaged are in place compared to the United Kingdom and the United
States, the dependence on social welfare is not as high as the Northern European
Countries,

The Korean social state can be regarded as a mixed type which is based on the social state
model of Germany with other elements added to it., In the case of the social welfare
system(which is used as the criteria for classifying social state models), it largely bases
on social insurance programs like Germany, but variations from the Bismarck —style
social insurance, the Northern FEuropean universalism—oriented elements? in

particular, can be found as well,

|V. Current State and Issues in Realization of the Social State in Korea

1. The Structure and Characteristics of the Principle of the Social State under the
Current Constitution

Unlike the Basic Law for the Federal Republic of Germany, the Korean Constitution does
not stipulate the social state principle, However, it adopts the prerequisites for the
realization of the social state principle, namely, the Social Restriction of Property Right
(Art 23 Sec. 2) and the two elements that materialize the social state principle that
consists of basic social rights on the one hand (right to education [Art 31], right to work
[Art 32], workers’ three primary rights [Art 33], right to humane livelihood [Art 34],
right to adequate housing [Art 35 Sec. 3], protection of marriage and family life [Art 36
Sec. 3]3), right to healthcare [Art 35 Sec. 3]) and social market economy order (Art 119

2) For instance, instead of adopting corporatism, the National Health Insurance has a single insurer, the National Health
Insurance Corporation, and the insurers are the subscribers whereby a social insurance community is formed. The average
value A in the formula for benefit calculation is used for redistribution of wealth, Also, the National Health Insurance has
the aspect of universalism as it does not adopt corporatism where the National Health Insurance Corporation is the single
insurer and all Koreans are subscribers of the insurance,

3) Protection of maternity as stipulated in Art 36 para 2 of the Constitution can be understood as included in the marriage and
protection of family life stipulated in Art 1.
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thereafter) on the other hand. Based on this, it is beyond dispute that the principle of the
social state is constitutionally adopted.

Such social state principle is applied to all state power, in particular, primarily the
legislators and the details are materialized by law — in consideration of the financial and
economic capability of the state,

Despite the controversies on the legal characteristics of basic social rights, it could be
understood that from the same context, a concrete claim could be made in the presence
of a legislation as a national goal that embodies the detailed method and degree of

execution,

2. Rapid change in Socioeconomic Structure and Aggravation of Social Inequality

234

Since the financial crisis of 1997, problems such as economic polarization, change in the
labor market, stagnant economic growth, low birth rate and aging population have
rapidly emerged and changed the socioeconomic structure of Korea,

In particular, economic polarization(the so—called earthen spoon, gold spoon
controversy) is further aggravated as the collapse of the middle class led to an increase
of the poor, As revitalizing the economy had been the main focus for a long time,
strengthening the conglomerates —oriented international competitiveness has been the
priority instead of resolving the issue of distribution.,

In the labor market, issues such as decrease of full—time jobs, increase of
temporary/part —time jobs, widening gap in the labor condition between the full —time
workers and temporary/part—time workers, involuntary early retirement as well as
youth unemployment are becoming more serious,

As Korea is close to joining the ranks of developed countries, one of arising serious
problems is the limits to growth, As much as the compressed economic development which
began in the mid 1970’s has laid the groundwork for national development, it is a serious
threat imposed upon the national economy that the growth started to slow down since the
mid 2000s. The problem is even more serious as the low growth issue is aggravated with
low employment,

The low birth rate and aging population which have long before been identified as
potential threats are now presenting real problems, According to some statistics on
demographics, Korea is the most rapidly aging nation with the most rapid decrease in
population in the world, Weakening national competitiveness due to the decrease of the

economically active population (decrease in financial income for social welfare, explosive
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growth in demand for social welfare) has become a serious issue.

These (individual reasons as well as couple of reasons combined) are identified as the
culprits of the rapid social change in Korea and the horizon of the discussion is widening
to include issues regarding generational imbalance such as incremental reduction of
social welfare benefits such as national pension and government employees pension and
aggravation of youth unemployment,

The above mentioned problems are not unique to Korea and other developed nations are
experiencing similar problems as well, However, the Korean situation is more serious and
distinctive in that these problems have surfaced in the wake of the financial crisis of 1997
and that too many problems have developed at a overly rapid pace, emerging all at once

when the social safety net is far too insufficient,

3. The So—called ‘Park Geun Hye—Choi Soon Sil Gate’ and the Structural
Inequality in Society

30 years have passed since the democratization of the nation in 1987 and unlike the times
of the (military)dictatorship, Koreans have developed a trust that transparency and
democracy of the national decision making process have made great strides and that the
chronic corrupt relationship that used to exist between the political and business circles
and the disruption in the socioeconomic structure have been mostly fixed.

However, as the recent ‘So—called Park Geun Hye —Choi Soon Sil Gate’ has revealed that
such corrupt relation had been continuing in a very secretive manner, the people's trust
was shattered to pieces and it has sparked outrage among the people who are expressing
their distrust and dissatisfaction towards the government, It is clear that the rage of the
people is going to be a watershed for the nation as the Apr 19th revolution of the 1960

and the democracy movement in the June of 1987 had been in the past,

V. Legal Mechanism for the Realization of the Social State in Korea and Tasks
for Improvement

1. The Structure and Scope of Social Welfare under the Current Legal System

The current law materializes social welfare in various ways, According to Article 3 of the
Basic Act on Social Welfare, social welfare consists of social insurance, public assistance
and social service,

Social insurance consists of public pension (national pension and pension for certain
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occupations including government employees pension), national health insurance, elderly
long —term care insurance, unemployment insurance and the insurance for compensation
of industrial casualty.4 Public assistance or social assistance consist of benefit under the
National Basic Living Security Act and medical benefit, The social service is being
expanded to provide various vouchers. As the people's interest and demand on social

security heighten, the social welfare related system is changing continuously.

. Change in Social Welfare due to Low Birth Rate and Aging Population

As Korea has achieved industrialization and democratization during the short 70 years
after the liberation in 1945, it had experienced a serious political, economic and social
structure change. Due to the compressed economic growth that began in the 1970’s,
(extended) families were dissolved and the trend of low birth rate and aging settled faster
than any other country. As a result, we are already starting to suffer the consequences,
Due to the serious drop in birth rate, Korea has become one of the world’s most fastest
aging countries, and it is leading to a sharp decrease in the economically active
population and an explosive growth in the demand of social welfare, putting a great
pressure on the social welfare budget.

As a countermeasure to the country's aging population, two rounds of national pension
reform and the government employees pension reform in 2015 took place. Also, changes
ensued such as the enactment of the Act on Elderly Long —term Care insurance, which
brought about the adoption of elderly long —term care insurance and the reinforcement of

coverage of elderly diseases in the national health insurance,

. Rise of the So — called welfare populism and the Direction for the Improvement

of the Social State

Another problem stemming from low birth rate and aging population is the rapid spread
of welfare populism. The increase of the elderly population and their increased political
influence is leading to the so—called generational imbalance problems including youth
unemployment and one of the main causes is welfare populism,

In the 2012 presidential elections, then —candidate Park Geun Hye has promised ‘welfare

4) In addition, the Basic Pension of 2014, which revised the existing Basic Elderly Pension allows the elderly population older

than 65 years of age with the bottom 70% of the acknowledged income to be the beneficiary, The amount of the Basic

Pension is maximum 200,000 Won and minimum 100,000 Won reduced by the amount received from the national pension,

Unlike its name, the Basic Pension allows only the poor to be the beneficiary and it lacks individual contribution, Thus, it

cannot be considered as a social insurance like national pension, Although it supplements the national pension, it is closer

to public assistance or social assistance in nature,
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without tax increase’ and ‘monthly happiness pension of 200,000 Won to all Koreans
older than 65, which triggered the spread of welfare populism. Since then, both the
ruling and opposition parties competed in proposing and executing policies without
thoroughly analyzing their sustainability in pursuit of short—term popularity. The civil

society is criticizing that this trend is depleting the social welfare budget.

4, Tasks for Improvement for the Realization of Substantive Equality in Opportunity
as a Means of Realization of Social Justice

Many requirements must be met in order for social justice to be realized, Particularly, not
enough emphasis can be made on the importance of providing various forms of equal
opportunities and equality in distribution through redistribution of income,

The problem is that these are subjects of great controversy. Their necessity is hard to
deny, but the method and degree of execution is inviting endless conflicts and
controversies,

For instance, the specific method of executing equality in education, items for
progressive tax and the tax rate, conflicts around inheritance tax and gift tax, and
political equality for the socially disadvantaged are issues that have come under sharp
debate.

Preparing rational alternatives to convince the people and establish a common
understanding is the most important premise for a sustainable social state. In that

regard, today’s symposium will present significant implications,

VI. Conclusion

Social equality or social justice is both an achievement and a task that everyone who is living
in the 21st Century must work to resolve together, It is not disputable that we have made
progress over the years and social justice has matured along with the development of
democracy in Korea, However, as the Korean democracy is still incomplete, so is the
realization of social justice, The decisions that we make today will change the future
definition of social justice and shape the quality lives not just for our generation but also for
the future generations.

With this in mind, we need to take a step towards the real justice, learning from the best
practices of the developed countries and engaging in sufficient discussion and reviews,
However, we must not forget that too much prudence can result in indecision and must keep

sight of the golden time to protect the socially disadvantaged.

237






	5회국제학술-칼라부분(앞쪽)-최종
	5회국제학술-흑백부분(뒤쪽)-최최종

